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In the United States Court of Appeals for the 
District of Columbia Circuit 

No. 11727 

Paul M. Herzog, et al., appellants 

v. 

United Electrical, Radio, and Machine Workers of 
America (UE), et al., appellees 

No. 11728 

Paul M. Herzog, et al., appellants 

v. 

American Communications Association, appellee 

No. 11729 

Paul M. Herzog, et al., appellants 

v. 

International Fur and Leather Workers Union of 
United States and Canada, appellee 

Joint designation of the contents of the record to he 

printed 

The parties to the above entitled actions hereby 
designate the entire record before the Court as the 
contents of the record which they intend to print in 
the Joint Appendix to their briefs. More specifically, 
the parties propose to include in the Joint Appendix 
the following: 

1. The complaint of appellees dated December 30, 
1952, together with all exhibits attached thereto. 

2. The motions for temporary restraining order and 
for preliminary injunction dated December 31, 1952, 
together with the supporting affidavit. 
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2 PAUL M. HERZOG ET AL. VS. UE ET AL- 

3. The denial of appellees’ motions for temporary 
restraining order and preliminary injunction. 

4. Memorandum opinion of Judge Letts granting 
appellees’ motions for permanent injunction and 
denying appellants’ motion to dismiss complaint, dated 
January 27, 1953. 

5. The judgment, findings of fact, conclusions of 
law, and order and judgment entered by the court 
below on February 6, 1953. 

6. Notices of appeal. 

(S) A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for appellants. 

(S) David Rein, 

David Rein, 

Forer & Rein, 

71114th Street NW., Washington, D. C., 

Attorneys for appellees. 

Dated at Washington, D. C., this_day of March 

1953. 
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United States District Court for the District of 

Columbia 

Civil Action No. 5826-52 

United Electrical, Radio and Machine Workers op 
America (UE), et al, plaintiffs 

v. 

Paul M. Herzog, etc., et al., defendants 

Civil Action No. 5827-52 

American Communications Association, etc., 

plaintiff 

v. 

Paul M. Herzog, etc., et al., defendants 
Civil Action No. 5828-52 

International Fur & Leather Workers Union op 
United States and Canada, etc., plaintiff 

v. 

Paul M. Herzog, etc., et al., defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the United States District 
Court for the District of Columbia, at the City of 
Washington, in said District, at the times hereinafter 
mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled case, to wit: 


¥ 
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1 United States District Court for the 

District of Columbia 

Civil No. 5826-52 

United Electrical, Radio and Machine Workers op 
America (UE), 11 East 51st Street, New York 22, 
N. Y.; Albert J. Fitzgerald, individually and as 
President of United Electrical, Radio & Machine 
Workers of America (UE), 11 East 51st Street, 
New York 22, N. Y.; James J. Matles, individually 
and as Director of Organization of United Elec¬ 
trical, Radio & Machine Workers of America 
(UE), 11 East 51st Street, New York 22, N. Y.; 
plaintiffs 

v. 

Paul M. Herzog, individually and as Chairman of 
the National Labor Relations Board, and John 
M. Houston, Abe Murdock, Paul L. Styles, Ivar 

H. Peterson, individually and as members of the 
National Labor Relations Board, the office of 

ALL OF THE ABOVE BEING FEDERAL SECURITY BUILDING, 

South 4th and Independence Avenue SW., Wash¬ 
ington 25, D. C., DEFENDANTS 

Filed December 31, 1952. Harry M. Hull, Clerk. 
Complaint for Injunctive Relief 

The Plaintiffs for their complaint against the de¬ 
fendants allege as follows: 

I. The Plaintiff, United Electrical, Radio & Machine 
Workers of America (UE), hereinafter referred to as 
UE, is a voluntary unincorporated labor organization. 
The principal office of the UE is located at 11 East 
51st Street, in the City and State of New York. The 
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membership of UE includes citizens of the United 
States or its inhabitants within the jurisdiction of the 
United States. Plaintiff UE sues in its own behalf, 
on behalf of its constituent local affiliates, and on be¬ 
half of its membership. 

2 2. The UE is a national labor organization 

composed of affiliated locals and individual 
members. The purpose of UE is to unite in one 
union for their mutual aid, benefit and protection, 
all workers in the electrical manufacturing industry, 
to bargain collectively with employers as to wages, 
hours and other conditions of employment, and to 
establish and maintain stable relations throughout the 
industry. The UE has collective bargaining contracts 
with employers covering the conditions of employment 
of more than 325,000 workers in the industry, located 
throughout the United States and Canada. 

3. Defendant Herzog is the Chairman of the Na¬ 
tional Labor Relations Board, hereinafter referred to 
as the Board, appointed pursuant to Section 3, Title 
1 of the National Labor Relations Act as amended, 
hereinafter referred to as the Act, and is here sued 
individually and as Chairman of the Board. De¬ 
fendants John M. Houston, Abe Murdock, Paul L. 
Styles and Ivar H. Peterson are members of the Board 
appointed pursuant to Section 3, Title 1 of the Act 
and are sued individually and as members of the 
Board. 

4. The principal office and place of business of the 
Board is in the District of Columbia, pursuant to Sec¬ 
tion 5, Title 1 of the Act. 
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5. This action arises under the Constitution of the 
United States, including among other sections, the 
First and Fifth Amendments thereto; the National 
Labor Relations Act as amended, a law of the United 
States, and the Administrative Procedure Act, 5 
United States Code, Sections 1001, et seq, a law of the 
United States. The jurisdiction of this Court arises 
under Title 28 United States Code, Section 1331, as 
well as Sections 11-301, 11-305, and 11-306 of the 
Code of the District of Columbia. 

6. The amount in controversy, exclusive of interest 
and cost, exceeds Three thousand ($3,000.00) Dollars. 

7. The National Labor Relations Act as amended, 
provides, inter alia, as follows under Section 9 (h) 
thereof: 

/ 

“ (h) No investigation shall be made by the Board 
of any question affecting commerce concerning the 
representation of employees, raised by a labor organ¬ 
ization under subsection (c) of this section, and no 
complaint shall be issued pursuant to a charge made 
by a labor organization under subsection (b) of sec¬ 
tion 10, unless there is on file with the Board an 
affidavit executed contemporaneously or within the 
preceding twelve-month period by each officer of such 
labor organization and the officers of any national or 
international labor organization of which it is 
3 an affiliate or constituent unit that he is not a 
member of the Communist Party or affiliated 
with such party, and that he does not believe in and is 
not a member of or supports any organization that 
believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or un- 
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constitutional methods. The provisions of Section 
35 A of the Criminal Code shall be applicable in 
respect to such affidavits.” 

8. On or about September 10, 1952, plaintiff duly 
filed with the Board Forms NLRB 1081, “Affidavit of 
non-Communist Union Officer,” executed by all of the 
officers of the plaintiff as required by the Act, all of 
which affidavits were duly signed and notarized on or 
about September 8, 1952, together with form NLRB 
1080, “Certificate of Union Officers,” duly signed by 
the General Secretary-Treasurer of UE. A copy of 
the letter forwarding and filing said documents with 
the Board is attached hereto and marked “Exhibit 1.” 

9. On or about October 27, 1952, plaintiff UE duly 
filed with the Board Form NLRB 1080, “Certificate 
of Union Officers,” duly signed by the General Presi¬ 
dent of the UE. A copy of the letter forwarding and 
filing said document with the Board is attached hereto 
and marked “Exhibit 2.” 

10. On October 30, 1952, plaintiff UE duly received 
from the Board an official notification which stated, 
inter alia, “The National Labor Relations Board will 
consider the organization in compliance with Section 
9 (f) and (g) of the Act until July 31,1953, and under 
Section 9 (h) until September 8, 1953, provided there 
are no intervening changes in your officers.” A copy 
of this notification is attached hereto and marked 
“Exhibit 3.” 

11. Following the official notification of October 30, 
1952, set forth in paragraph 10 above, there have been 
no intervening changes in the officers of plaintiff UE. 


ft 
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12. From in or about October 1949 up to and 
including the present date, the plaintiff UE has duly 
filed with the Board each and every affidavit and 
statement set forth and required by Sections 9 (f), 
(g) and (h) of the Act. On or about November 4, 
1949, the Board duly notified the plaintiff UE that it 
was in full, legal compliance with the filing require¬ 
ments of the Act for the next following year; on or 
about November 21, 1950, the Board duly notified the 
plaintiff UE that it was in full and legal compliance 
with the filing requirements of the Act for the follow¬ 
ing year; on or about November 1, 1951, the Board 
duly notified the plaintiff UE that it was in full and 
legal compliance with the filing requirements of the 
Act until the following year. 

4 13. Following these official notifications of 

full legal compliance with the requirements of 
the Act, UE participated in and won hundreds of 
representation elections conducted by the Board and 
was duly certified as the exclusive collective bargain¬ 
ing representative for workers in the electrical, radio 
' and machine industry. These workers are presently 
protected by collective bargaining contracts entered 
into by plaintiff UE and the respective employers. 

14. Hundreds of local unions affiliated with plain¬ 
tiff UE have likewise duly complied with all the 
requirements of the Act and participated in and won 
many representation elections conducted by the Board 
and were duly certified as the exclusive collective bar¬ 
gaining representative for workers in the electrical, 
radio and machine industry. These workers are pres¬ 
ently protected by collective bargaining contracts en- 
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PAUL M. HERZOG ET AL. VS. UE ET AL. 9 

tered into by these local unions and the respective 
employers. 

15. On or about November 18, 1952, plaintiffs Al¬ 
bert J. Fitzgerald and James J. Matles appeared 
before the October 1952 Federal Grand Jury for the 
Southern District of New York in response to sub- 
poenaes. Thereafter, on November 25, 1952, the said 
Grand Jury for the Southern District of New York 
issued a report which purported to be a “Present¬ 
ment,” a copy of which is attached hereto and marked 
“Exhibit 7.” Said purported “Presentment” noted 
that the Grand Jury was considering “possible viola¬ 
tions of the conspiracy and perjury statutes by various 
leaders of unaffiliated unions;” that 13 union officials, 
including the officers of the plaintiff, were subpoenaed 
and that these union officials had invoked the Fifth 
Amendment privilege in response to certain questions 
concerning the statements made in the affidavits there¬ 
tofore filed by them under the Act. The Grand Jury 
further requested that a copy of the purported “Pre¬ 
sentment” be transmitted to the National Labor Rela¬ 
tions Board. 

16. Promptly thereafter, plaintiff UE and its offi¬ 
cers submitted motion papers to the District Court 
of the Southern District of New York seeking an 
order expunging said purported “Presentment” from ! 
the records and rolls of the court, on the ground that 
said purported “Presentment” is totally illegal, null 
and void, in that it was issued in violation of and 
beyond the legal powers of said Grand Jury, as well 
as on the ground that by filing said purported “Pre- 
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sentment” the grand jury violated the secrecy re¬ 
quirements set forth in the Federal Rules of Criminal 
Procedure. 

5 17. On or about December 17,1952, argument 

was held on said motion for an order expunging 
the purported “Presentment” before the Honorable 
Edward Weinfeld, Judge of the United States District 
Court for the Southern District of New York. The 
District Court reserved decision on this motion to 
expunge the purported ‘‘Presentment.” No decision 
has been rendered by the District Court for the South¬ 
ern District of New York up to the date of this 
complaint. 

18. On December 19, 1952, the Board forwarded a 
purported “Notice and Order” entitled “In Re Mat¬ 
ter of Compliance of United Electrical, Radio & 
Machine Workers of America with Section 9 (h) of 
the National Labor Relations Act as Amended” to 
Albert J. Fitzgerald, UE President and to James J. 
Matles, UE Director of Organization. This purported 
Notice and Order directed said officers to answer 
under oath certain questions appearing on an attached 
questionnaire and to return this questionnaire to the 
Board by December 30, 1952. Said purported Order 
further gave notice that failure to file such timely 
answers to said questionnaire will result “in a finding 

bv the Board that there is reasonable doubt as to the 
•/ 

truth and validity of vour affidavits, and therefore in 
a declaration by the Board that the United Electrical, 
Radio & Machine Workers of America is not in com¬ 
pliance with the filing requirements of Section 9 (h) 
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of the National Labor Relations Act as amended.” 
A copy of said Notice and Order is attached hereto 
and marked “ Exhibit 4.” 

19. This purported Notice and Order directed said 
officers to file sworn statements answering 6 questions, 
including such questions as whether the statements 
made in the aforementioned filed affidavits as required 
under Section 9 (h) of the Act duly filed in 1949, 

. 1950, 1951, and 1952 were true statements, as well as 
the following questions: “Have you at any time since 
October 17, 1949, been a member of the Communist 
Party or affiliated with such Party”, and “Have you 
at any time since October 17, 1949, believed in or been 
a member of or supported any organization that be¬ 
lieves in or teaches the overthrow of the United States 
government by force or by any illegal or unconstitu¬ 
tional methods.” A copy of said questionnaire is at¬ 
tached hereto and marked “Exhibit 5.” 

20. Said purported Notice and Order states that it 
is based upon a so-called “Presentment” of a Federal 
Grand Jury of the Southern District of New York, 

dated November 25, 1952, and which advised 
6 that certain officers of the United Electrical, 
Radio & Machine Workers of America “were 
initiallv confronted with the non-Communist affidavits 
they had filed * * * ” and “were then asked whether 
the sworn statements they had made in these affidavits 
denying Communist affiliation were true,” and that 
they “refused to answer this and similar questions 
claiming that the answer might incriminate them and 
invoked the privilege of the First Amendment of the 
Constitution.” 
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21. The said purported Notice and Order was issued 
by the Board without any notice or hearing to the 
plaintiffs herein. 

22. On December 23, 1952, plaintiff UE moved the 
Board by telegram for an order directing that a hear¬ 
ing be held in respect to the aforesaid Notice and 
Order at a time to be set by the Board and that the 
purported Order and Notice, which was made without 
notice or hearing to UE or its officers, be withdrawn * 
pending hearing and determination by the Board on 
the basis of such a hearing. This motion was made on 
the grounds, inter alia, that the purported Notice 
and Order was made without notice or hearing in 
violation of the due process guarantee of the Fifth 
Amendment, on the ground that the purported Notice 
and Order is in violation of the Act, and other 
grounds, as set forth in said motion of plaintiff UE. 

A copy of this motion is attached hereto and marked 

4 ‘Exhibit 6.” 

23. On December 25,1952, the Board notified plain¬ 
tiff by telegram that the aforesaid motion for a hear¬ 
ing and withdrawal of the purported Notice and Order 
of December 19, 1952, was denied, and extended the 
time set forth in the purported Notice and Order to 
file answers under oath to the questions appearing 
on the questionnaire attached to said purported Notice 
and Order until Wednesday, January 7, 1953. 

24. Plaintiff UE has by the foregoing acts exhausted 
its administrative remedies. 

25. The purported Notice and Order of December 
19, 1952 (Exhibit 4) and the attached Questionnaire 
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(Exhibit 5) are illegal, null and void, in that they 
are in no way authorized by the Act, are ultra vires 
actions beyond the statutory power of the Board, and 
are therefore in violation of the Fifth Amendment 
to the Constitution of the United States, and in par¬ 
ticular the guarantees of due process of law. 

7 26. The purported Notice and Order of De¬ 

cember 19, 1952 (Exhibit 4) and attached Ques¬ 
tionnaire (Exhibit 5) are illegal and null and void, in 
that they are in violation of the prohibition against 
an unconstitutional delegation of legislative power to 
an administrative agency. 

27. The purported Notice and Order of December 
19, 1952 (Exhibit 4) and the attached Questionnaire 
(Exhibit 5) are illegal, and null and void, in that 
they were enunciated and issued by the Board without 
notice or hearing to the plaintiffs in violation of the 
Fifth Amendment to the Constitution of the United 
States and in particular the guarantee of due process 
of law. 

28. The purported Notice and Order of December j 
19,1952 (Exhibit 4) and attached Questionnaire (Ex- 

_ j 

hibit 5) were issued by the Board without notice of •! 
hearing or a hearing in respect to this purported ! 
Notice and Order, in violation of the stated provisions 
of the Administrative Procedure Act of 1946, Title 
5 U. S. C., Sections 1001-1011 United States Code. 

29. The purported Notice and Order of December 
19, 1952 (Exhibit 4) and the attached Questionnaire j 
(Exhibit 5) are illegal and null and void in that they j 
are predicated upon a purported “Presentment” of a ! 

246118—53 - 2 : 



Federal Grand Jury which is itself null and void and 
has no legal force or effect. 

30. The purported Notice and Order of December 
19, 1952 (Exhibit 4) and the attached Questionnaire 
(Exhibit 5) are illegal, and null and void in violation 
of the privilege against compulsory self-incrimination 
contained in the Fifth Amendment to the Constitution 
of the United States, in that they permit the drawing 
of an inference of guilt from the claiming of the con¬ 
stitutional privilege, contrary to the Constitution of 
the United States and the applicable decisions of the 
Supreme Court of the United States. 

31. The purported Notice and Order of December 
19, 1952 (Exhibit 4) and the attached Questionnaire 
(Exhibit 5) are illegal and null and void in that with¬ 
out statutory authorization they threaten to deprive 
the plaintiffs of their fundamental rights to organize 
and bargain collectively with respect to their wages, 
hours and working conditions as guaranteed by the 
Constitution of the United States, and more specif¬ 
ically the First, Fifth, Ninth and Tenth Amend¬ 
ments thereof, as well as in the statutes and laws of 
the United States. 

32. The Defendants now threaten to revoke and de¬ 
stroy plaintiffs compliance status under the Act unless 
the plaintiffs accept the illegal, unilateral and arbi¬ 
trary demands set forth in the purported Notice 

8 and Order and Questionnaire. Defendants, as 
a result of their unauthorized, illegal and un¬ 
constitutional Notice and Order and Questionnaire 
threaten to create, unless restrained by this court, ir- 
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reparable damage and injury to the plaintiffs. The 
unauthorized, illegal and unconstitutional action of 
the defendants threatens to imperil the existing statu¬ 
tory compliance status of the Union, the many hun¬ 
dreds of certifications of the UE and its affiliated 
locals as exclusive bargaining agent and the collective 
bargaining contracts of the plaintiffs and UE mem¬ 
bers, the working conditions and rates of pay of its 
members now guaranteed in said contracts, the check¬ 
off of union dues as now provided for in said con¬ 
tracts, as well as the rights and privileges of the Union 
as the certified collective bargaining agent, and other 
rights and privileges under the Act, all without due 
process of law and in violation of the stated pro¬ 
visions of the Act. 

33. Unless the defendants are restrained, plaintiff 
UE will be denied the right to participate in elec¬ 
tions and other proceedings now pending before the 
National Labor Relations Board including election 
and unfair labor practice proceedings now pending 
before the Board and involving employees and mem¬ 
bers of the Union in the General Electric Company 
plant in Detroit, Michigan, at the plants of the Inter¬ 
national Harvester Company in Richmond, Indiana, 
Rock Island, Illinois, Chicago, Illinois; Monarch Ma¬ 
chine Tool Company and Copeland Refrigeration Com¬ 
pany both in Sidney, Ohio, Magnavox Company, 
Greeneville, Tennessee, Ajax Manufacturing Com¬ 
pany, Los Angeles, California, Westinghouse Electric 
Company, Trenton, New Jersey, Castille Mfg. Com¬ 
pany, Philadelphia, Pa., and employees at many other 
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locations throughout the country, and that the plain¬ 
tiff Union and its members will continue to be denied 
the right to participate in such election and unfair 
labor practice charges and other proceedings before 
the Board which said denial will deprive the plaintiff 
Union and its members of its constitutional and statu¬ 
tory right to organize and represent employees in the 
radio and electrical manufacturing industry and the 
right to associate together and to organize and 
9 bargain collectively through representatives of 
their own choosing. 

34. Moreover, the unauthorized, illegal and uncon¬ 
stitutional actions of the defendants unless restrained 
by this Court, threaten to deprive the plaintiffs and 
the members of UE of their constitutional and statu¬ 
tory right to organize and represent employees in the 
electrical, radio and machine manufacturing industry 
and threatens to deprive plaintiffs and the members 
of the UE of their constitutional and statutory rights 
to associate together and to organize and bargain col¬ 
lectively through representatives of their own 
choosing. 

35. No adequate remedy at law exists whereby the 
plaintiffs may obtain relief. 

Wherefore, plaintiffs pray: 

1. That a permant injunction be granted by this 
Court restraining and enjoining the defendants, their 
agents, servants, employees, representatives and at¬ 
torneys and all persons in active concert or participa¬ 
tion with them from in any way giving any force or 
effect to the purported Notice and Order of December 
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19, 1952, and the Questionnaire of December 19, 1952, 
attached thereto, and from in any way penalizing the 
plaintiffs or their members or depriving them of their 
compliance status under the National Labor Relations 
Act as amended, as threatened in said Notice and Or¬ 
der of December 19,1952. 

10 2. That a permanent injunction be granted 

by this Court ordering the defendants, indi¬ 
vidually and as Chairman and members of the Na¬ 
tional Labor Relations Board, respectively, to revoke 
the purported Notice and Order of December 19,1952, 
and the Questionnaire of December 19, 1952, at¬ 
tached thereto. 

3. That a declaratory judgment be issued by this 
Court that the purported Notice and Order of Decem¬ 
ber 19, 1952, and the Questionnaire of December 19, 
1952, are null and void and of no force or effect. 

4. That this Court issue a rule directing the defend¬ 
ants to appear and show cause before this Court at 
a time to be fixed by the Court why injunctive relief 
pendente lite should not issue temporarily restraining 
and enjoining the defendants in the manner as de¬ 
scribed in Paragraph 1 above. 

5. That upon the return of the rule this Court issue 
an order temporarily enjoining and restraining the 
defendants in the manner as described in Paragraph 
1 above. 
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6. That the Court grant such other and further 
relief as may be deemed just and proper. 

Attorneys for Plaintiffs, 

David Scribner, 

11 East 51st Street, New York 22, N. Y. 
Donner, Kinoy & Perlin, 

By Arthur Kinoy, 

104 East 40th Street, New York 16, N. Y. 
Porer & Rein, 

By David Rein, 

711 Fourteenth Street NW., Washington 5, D. C . 

11 Plaintiffs' Exhibit No. 1 

Filed December 31, 1952. Harry M. Hull, Clerk. 

September 10, 1952. 
National Labor Relations Board, 

(Attention: Robert Frazer, Affidavit Compli¬ 
ance Officer .) 

Washington 25, D. C. 

Dear Sirs: We herewith file with you the following 
executed documents: 

1. Form NLRB 1081, “Affidavit of Noncommunist 
Union Officer” executed by all of the officers of 
United Electrical, Radio & Machine Workers of 
America (UE), all signed and notarized on September 
8, 1952, as follows: Albert J. Fitzgerald, President; 
Julius Emspak, General Secretary-Treasurer; James 
J. Matles, Director of Organization; General Vice 
Presidents, James Price, Paul E. Seymour, Lewis 
M. King, James McLeish, C. S. Jackson, Stanley L. 
Loney, Sterling O. Neal, Don W. Harris, John T. 
Gojack, Ernest DeMaio. 
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2. Form NLRB 1080 4 ‘Certificate of Union Offi¬ 
cers/ y signed by the General Secretary-Treasurer of 
United Electrical, Radio & Machine Workers of 
America (UE), on September 8, 1952. 

Very truly yours, 

David Scribner, 

UE General Counsel . 

DS:d. 

enclosures. 

dpowa. 

12 Plaintiffs’ Exhibit No. 2 

October 27, 1952. 

National Labor Relations Board, 

(Attention: Robert Frazer, Affidavit Compli¬ 
ance Officer .) 

Washington 25, D. C. 

Dear Sirs: We herewith file with you Form N. L. 
R. B. 1080 “Certificate of Union Officers,” signed by 
the General President of United Electrical, Radio & 
Machine Workers of America (UE), on October 27, 
1952. 

Very truly yours, 

David Scribner, 

UE General Counsel . 


DS:d. 

dpowa. 

enclosure. 
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13 Plaintiffs' Exhibit No. 3 

National Labor Relations Board 

WASHINGTON 25, D. C. 

Office of the General Counsel 

October 30, 1952. 

Mr. David Scribner, 

General Counsel, 

11 East 51st Street, New York 22, New York . 
Re: Electrical, Radio & Machine Workers of America 
(UE) 

Dear Mr. Scribner: This will acknowledge receipt 
of your letter of October 27, 1952, enclosing compli¬ 
ance material on behalf of the above-named organiza¬ 
tion, submitted in accordance with the filing require¬ 
ments of Section 9 (h) of the Labor Management 
Relations Act, 1947. 

The National Labor Relations Board will consider 
the organization in compliance with Section 9 (f) and 
(g) of the Act until July 31, 1953, and under Section 
9 (h) until September 8, 1953, provided there are no 
intervening changes in your officers. 

Our Regional and Subregional offices have been 
notified of the Union’s renewal of compliance. 

This, of course, does not cover the local organiza¬ 
tions of the Union. Each local must separately meet 
the above filing requirements of the Act in order to 
enjoy its benefits. 

Very truly yours, 

(S) Robert Frazer, 

Robert Frazer, 

!Affidavit Compliance Officer . 
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14 Plaintiffs’ Exhibit No. 4 

National Labor Relations Board 

WASHINGTON, D. C. 

December 19, 1952. 

United Electrical, Radio & 

Machine Workers of America, 

11 East 51st Street, New York 22, New York. 

Gentlemen: Enclosed herewith are one copy each 
of documents entitled “Notice and Order,” with ac¬ 
companying questionnaire, sent this day by the Na¬ 
tional Labor Relations Board to Albert J. Fitz¬ 
gerald, President, and to James J. Matles, Director 
of Organization, officers of your union who filed non- 
Communist Affidavits with the Board under Section 
9 (h) of the National Labor Relations Act, as 
amended. 

You will note that failure of either of these indi¬ 
viduals to make timely answer will result in a deter¬ 
mination by this Board that the United Electrical, 
Radio & Machine Workers of America is not in com¬ 
pliance with Section 9 (h) of the Act. 

Sincerely yours, 

(S) Ogden W. Fields, 

Ogden W. Fields, 
Executive Secretary. 
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15 United States of America 

Before the National Labor Relations Board 

In the Matter of Compliance of United Electrical, 
Radio & Machine Workers of America With Sec¬ 
tion 9 (H) of the National Labor Relations Act, 
as Amended 

To: Albert J. Fitzgerald, 

President, United Electrical, Radio <k Machine 
Workers of America. 

Notice and order 

In a presentment of a Federal Grand Jury of the 
Southern District of New York, dated November 25, 
1952, thereafter transmitted to the National Labor Re¬ 
lations Board by United States District Judge Ed¬ 
ward Weinfeld, the Board was advised that certain 
officers of the United Electrical, Radio & Machine 
Workers of America “were initially confronted with 
the non-Communist affidavits they had filed, on the 
basis of which their unions had been certified by the 
N. L. R. B.”; that “They were then asked whether 
the sworn statements they had made in these affidavits 
denying Communist affiliates were true”; and that 
they “refused to answer this and similar questions, 
claiming that the answer might tend to incriminate 
them, and invoking the 5th Amendment to the Fed¬ 
eral Constitution.” 

Upon inquiry, to the Court, the Board was there¬ 
after informed that you were one of the officers of 
the United Electrical, Radio and Machine Workers of 
America who had so refused to answer. 
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Since these circumstances, the Board deems it nec¬ 
essary, in order to protect its own processes from 
abuse, and to determine whether the United Electrical, 
Radio & Machine Workers of America is in fact in 
compliance with the filing requirements of Section 9 
(h) of the National Labor Relations Act as amended, 
to be assured of the truth and validity of the non- 
Communist affidavits you have filed previously with 
the Board as an officer of the United Electrical Radio 
& Machine Workers of America. 

Wherefore, you are directed to answer under oath 
the questions appearing on the questionnaire attached 
hereto and to return said questionnaire to Ogden W. 
Fields, Executive Secretary of the Board, Washington, 
D. C., by December 30,1952. 

Notice is hereby given that failure to file a timely 
answer to each of these questions will result in a find¬ 
ing by the Board that there is reasonable doubt as to 
the truth and validity of your affidavits, and therefore 
in a declaration by the Board that United Electrical, 
Radio & Machine Workers of Am erica is not in com¬ 
pliance with the filing requirements of Section 9 (h) 
of the National Labor Relations Act, as amended. 

Dated, Washington, D. C., December 19, 1952. 

By direction of the Board: 1 

(S) Ogden W. Fields. 

Ogden W. Fields. 

1 Chairman Herzog dissents from the issuance of the Notice and 
Order at this time, on the ground that a motion to expunge the 
aforesaid presentment of the Grand Jury is now pending before 
the United States District Court. Member Houston did not par¬ 
ticipate in this matter, owing to absence because of illness. 
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QUESTIONNAIRE ADDRESSED TO ALBERT J. FITZGERALD, 

PRESIDENT, UNITED ELECTRICAL, RADIO & MACHINE 

WORKERS OF AMERICA 

You Are Directed To Answer Under Oath the 
Following Questions: 

1. On October 17, 1949, you filed with the National 
Labor Relations Board, as President, United Electri¬ 
cal, Radio & Machine Workers of America, an affidavit 
under Section 9 (h) of the National Labor Relations 
Act, as amended, stating: (a) “I am not a member 
of the Communist Party or affiliated with such party 
(b) “I do not believe in, and I am not a member of 
nor do I support any organization that believes in or 
teaches, the overthrow of the United States Govern¬ 
ment by force or by any illegal or unconstitutional 
methods.” 

Do you affirm the truth of these statements? 

2. On September 29, 1950, you filed with the Na¬ 
tional Labor Relations Board, as President, United 
Electrical, Radio & Machine Workers of America, an 
affidavit under Section 9 (h) of the National Labor 
Relations Act, as amended, stating: (a) “I am not 
a member of the Communist Party or affiliated with 
such party(b) “I do not believe in, and I am not 
a member of nor do I support any organization that 
believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or un¬ 
constitutional methods.” 

Do you affirm the truth of these statements? 
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3. On September 21, 1951, you filed with the Na¬ 
tional Labor Relations Board, as President, United 
Electrical, Radio & Machine Workers of America, an 
affidavit under Section 9 (h) of the National Labor 
Relations Act, as amended, stating: (a) “I am not a 
member of the Communist Party or affiliated with 
such party;” (b) “I do not believe in, and I am not a 
member of nor do I support any organization that 
believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or 
unconstitutional methods.” 

Do you affirm the truth of these statements? 

4. On September 11, 1952, you filed with the Na¬ 
tional Labor Relations Board, as President, United 
Electrical, Radio & Machine Workers of A merica, an 
affidavit under Section 9 (h) of the National Labor 
Relations Act, as amended, stating: (a) “I am not a 
member of the Communist Party or affiliated with such 
party;” (b) “I do not believe in, and I am not a 
member of nor do I support any organization that 
believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or 
unconstitutional methods. , * 

Do you affirm the truth of these statements? 

5. Have you at any time since October 17, 1949, 
been a member of the Communist Party or affiliated 
with such party? 

6. Have you at any time since October 17, 1949, 
believed in, or been a member of or supported any 
organization that believes in or teaches, the overthrow 
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of the United States Government by force or by any 
illegal or unconstitutional methods ? 

Signature_ 

Address _ 

(Street) 

(City and State) 

(The notary public or other person authorized by 
law to administer, oaths must fill in completely all 
blank spaces below.) 

Subscribed and sworn to before me this_day 

of_ A notary public or other per¬ 

son authorized by law to administer oaths and take 

acknowledgments in and for the county of_ 

_, State of_ 

My commission expires_ 

[seal] _ 

(Signature) 

17 Plaintiffs’ Exhibit No. 6 

United States of America 

Before the National Labor Relations Board 

In the Matter of Compliance of United Electrical, 
Radio & Machine Workers of America With Sec¬ 
tion 9 (h) of the National Labor Relations Act, 
as Amended 

motion 

United Electrical, Radio and Machine Workers of 
America (UE), and Albert J. Fitzgerald, its General 
President, and James J. Matles, its Director of Or¬ 
ganization, move the National Labor Relations Board 
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for order directing that hearing be held in above 
matter at time to be set by Board and that purported 
order of Board dated December 19, 1952 in above 
matter which was made without notice or hearing to 
UE or its officers be withdrawn pending hearing 
and determination by Board on basis of such hearing. 
Grounds, among others, on which motion made are: 

(1) Issuance of purported order of December 19 
made without notice or hearing and order thereby 
violates due process requirements of Fifth Amend¬ 
ment; 

(2) On October 30, 1952, Board notified UE that 
UE was in compliance with 9 (f and g) of Labor 
Management Relations Act of 1947, hereafter called 
Act, until July 31, 1953, and under Section 9 (h) 
until September 8, 1953; UE and its officers have i? 
fact and in law complied and conformed with pro¬ 
visions and requirements of Act and Union continues 
to be in full compliance therewith. Order of Board 
which purports to affect compliance of UE as of De¬ 
cember 30, 1952 and provides conditions for mainten¬ 
ance of compliance is illegal in that it is in violation 
of Act and in violation of right of the Union under 
due process clause of Constitution, having been issued 
without notice or hearing; 

(3) UE and its officers and members will suffer 
serious and irreparable injury without having been 
given an opportunity to be heard on validity, legality 
and constitutionality of said purported order, in that 

purported order will affect compliance status of 
18 UE and its Locals and will affect pending valid 
certifications of UE and its Locals for units 
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of employees of employers throughout the country and 
may immediately affect legal property rights that 
UE and its members have acquired through valid col¬ 
lective bargaining contracts with many employers in 
respect to wages, hours, and terms and conditions of 
employment; 

(4) So-called Grand Jury “Presentment’’ upon 
which Board based its purported order is illegal as 
beyond powers of Federal Grand Jury and is pres¬ 
ently subject to motion to expunge, which said motion 
is pending before Judge Edward Weinfeld of District 
Court for Southern District of New York, who heard 
argument on said motion to expunge on December 17, 
1952 and which said motion has not yet been acted 
upon by said Court; 

(5) Board cannot legally act on basis of said “Pre¬ 
sentment ^” in that Board bound by and must act only 
in accordance with Act; 

(6) Board cannot legally deprive Union, its officers, 
or members of any of rights which they have acquired 
under Act, or in any way legally affect compliance 
status or certifications of the Union or its affiliated 
Locals acquired under Act and heretofore granted by 
Board, nor can Board affect in any way existing valid 
collective bargaining contracts between the Union, its 
Locals and employers on basis that officers of Union 
claimed before a grand jury the Fifth Amendment 
privilege of the United States Constitution, such claim 
of privilege having been held by courts to be a pro¬ 
tection for innocent and that such claim of privilege 
cannot legally be used directly or indirectly as a basis 
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for imputing guilt or wrongdoing on the part of those 
making claim; 

(7) Said purported order is beyond power of the 
Board in that it violates the provisions of Act which 
sets forth in specific terms exclusive manner in which 
Board may act in respect to certifications and de¬ 
certifications and which does not permit the Board 
to act in manner set forth in purported order; 

(8) Board cannot legally deprive Union and its 
members of their legal vested rights as aforesaid be¬ 
cause of the purported conduct of the officers before 
the said Grand Jury in that such action would con¬ 
stitute an illegal and unjustified penalty against Union 
and its members; 

(9) Order of Board involves serious legal questions 
of novel impression in respect to interpretation of 
the Act which will affect not only rights of UE 

and its membership but rights of workers in all 
19 unions throughout country and will serve to 
give employers illegal encouragement to refuse 
to abide by valid collective bargaining agreements and 
thereby adversely affect gains won by workers in re¬ 
spect to their wages, hours and working conditions. 

Reason why this motion is made by wire is that the 
order of the Board was received yesterday afternoon, i 
December 22, and because of coming Christmas and i 
New Year holiday period. 

Respectfully submitted. 

David Scribner, 

UE General Counsel, 

i 

11 East 51st Street, New York 22, New York. 


246118—53-3 


30 PAUL M. HERZOG ET AL. VS. UE ET AL, 

20 Plaintiffs’ Exhibit No. 7 

PRESENTMENT BY FEDERAL GRAND JURY—SOUTHERN 
DISTRICT OF NEW YORK 

In connection with its sworn duty to investigate 
violation of federal criminal statutes, this Grand Jury 
has considered possible violation of the conspiracy and 
perjury statutes by various leaders of unaffiliated 
unions, who have executed and filed with the National 
Labor Relations Board affidavits stating that they are 
not affiliated with the Communist movement. 

Section 9 (h) of the Taft-Hartley law provides that 
no union shall be recognized or certified by the 
N. L. R. B. unless its responsible officers execute and 
file affidavits swearing that they are not communists. 
The practical importance of this provision is that it is 
designed to protect the nation from domination of 
unions, particularly those with members in jobs vital 
to the national defense, by Communists who are dedi¬ 
cated to sabotage in case of national emergency, and 
to the forcible overthrow of our government. It is 
patent that the non-Communist affidavits, if they are 
to be of any practical significance, must be filed in 
good faith, so that the denial of Communist activity by 
the affiant is sincerely made, and can be relied upon. 

We have received evidence to the effect that a num¬ 
ber of responsible officials of some unaffiliated unions 
have long histories of Communist membership and 
activity, in some instances, on the top-level of the 
Party. In spite of this, they have filed affidavits with 
the N. L. R. B. swearing that they are not (1) mem¬ 
bers of or affiliated with the. Communist Party, and 
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(2) believers in or members of any organization be¬ 
lieving in or teaching the overthrow of our govern¬ 
ment by violence or other illegal methods. 

After receipt of this evidence, some 13 of these 
union officials were subpoenaed by us. The unions of 
which they are responsible officers are: United Elec¬ 
trical, Radio and Machine Workers of America 
(U. E.); American Communications Association 
(A. C. A.); Fur and Leather Workers of America; 
and Distributive, Processing and Office Workers of 
America (D. P. O. W. A.). They were initially con¬ 
fronted with the non-Communist affidavits they had 
filed, on the basis of which their unions had been 
certified by the N. L. R. B. They were then asked 
whether the sworn statements they had made in these 
affidavits denying Communist affiliation were true. 
To a man, these 13 union officials refused to answer 
this and similar questions, claiming that the answer 
might tend to incriminate them, and invoking the 5th 
Amendment to the Federal Constitution. 

In following this course, these persons refuse to 
stand by the truthfulness of the non-Communist affi¬ 
davits they have submitted, on the basis of which 
N. L. R. B. has recognized their union. The 
21 only possible conclusion is that the filing of 
these affidavits was a subterfuge. 

The situation, we submit, is particularly acute and 
of immediate concern because two of the unions in¬ 
volved (U. E. and A. C. A.) have members in key 
positions in national defense plants and in the com¬ 
munications field. One of the (U. E.) claims some 
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300,000 members. In light of this, we are faced with 

I 

a menace to the national security by the continuing 
recognition of these unions in spite of the obvious non- 
compliance with Section 9 (h) by their responsible 
officers. 

The refusal of those concerned to state whether the 
affidavits are true or false makes them not worth the 
paper they are written on. We respectfully submit 
to the Court that there is no justification for con¬ 
tinuing the certification of these unions in view of the 
demonstrated failure of good faith compliance. We 
unanimously recommend that in view of the refusal 
of these representatives of the unions to state whether 
their affidavits were true, the N. L. It. B. revoke 
certification of the unions concerned. To follow any 
other course would be to ignore reality, and to frus¬ 
trate the spirit and operation of the legislative en¬ 
actment. 

We further submit that in light of the events re¬ 
counted here, consideration be given to the inclusion 
in each affidavit of a waiver by the affiant of his 
Fifth Amendment privilege with reference to any 
question pertaining to the truth of his statements in 
the affidavit. 

We shall continue our investigation of violation of 
federal statutes assisted by evidence assembled by the 
Federal Bureau of Investigation, under the direction 
of J. Edgar Hoover, in its customarily fair and 
efficient manner, but we unanimously deem it our 
obligation now to call for prompt action in view of 
the fact that the affidavits themselves which form 
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the basis of our investigation and of the certification 
of the unions by the N. L. R. B. are meaningless. 

We respectfully request that through the offices of 
this Court, there be transmitted to the N. L. R. B. a 
copy of this presentment. 

Dated: New York, N. Y., November 25,1952. 

Robert M. Gillham, 

Foreman. 

22 United States District Court for the 

District of Columbia 

Civil Action No. 5826-52 

United Electrical, Radio & Machine Workers 
of America (UE), et al., plaintiffs 

v. 

Paul M. Herzog, et al., defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Plaintiffs’ motion for temporary restraining 

order 

Now come the plaintiffs by their attorneys and upon 
the complaint herein and the affidavit of David Scrib¬ 
ner move that the Court issue a temporary restrain¬ 
ing order, restraining the defendants, their officers, 
agents, servants, employees and attorneys and all per¬ 
sons in active concert and participation with them, 
from committing the unlawful acts and activities set 
forth in the complaint in this case. Plaintiffs re¬ 
spectfully show that: 

1. The unlawful acts and activities threatened by 
the defendants will be committed unless prohibited 
by order of this Court. 
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2. Such acts and activities will cause the plaintiffs 
irreparable injury for which they will have no ade¬ 
quate remedy at law. 

3. Such acts and activities will occur before a hear¬ 
ing can be held in ordinary course unless restrained 
by the Court. 

4. A temporary restraining order is necessary to 
preserve the controversy herein and the jurisdiction 
of this Court. 

David Scribner, 

David Scribner, 

David Rein, 

David Rein, 

Joseph Forer, 

Joseph Forer, 
Attorneys for Plaintiffs. 

23 United States District Court for the 

District of Columbia 

Civil Action No. 5826-52 

United Electrical, Radio & Machine Workers 
of America (UE), et al., plaintiffs 

v. 

Paul M. Herzog, et al., defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Motion for preliminary injunction 

The plaintiffs, by their attorneys, move for a pre¬ 
liminary injunction enjoining, pending disposition of 
the action herein, the defendants, their officers, agents, 
servants, employees and attorneys, and all persons in 
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active concert in participation with them, from keep¬ 
ing in force or effect the defendant’s Notice and Or¬ 
der of December 19, 1952, and Questionnaire of De¬ 
cember 19, 1952, copies of which are attached to the 
complaint, and from in any way depriving the United 
Electrical, Radio and Machine Workers of America 
(UE) of its compliance status under the National 
Labor Relations Act, as amended, by virtue of said 
Notice and Order. 

The grounds for this motion are that the defendants 
will, unless restrained as aforesaid, deprive the plain¬ 
tiff Union of its compliance status under said Act. 

In support of this motion, plaintiffs refer to the an¬ 
nexed affidavit of David Scribner. 

David Scribner, 

David Scribner, 

David Rein, 

David Rein, 

Joseph Forer, 

Joseph Forer, 
Attorneys for Plaintiffs. 

Personally served copy of the within on Charles 
M. Irelan, United States District Attorney, Decem¬ 
ber 31, 1952, by serving Mrs. J. Langer, Secretary. 

W. B. Matthews, 

U. S. Marshal in and for the D. of C. 

By-, 

Deputy U. S. Marshal. 

Personally served copy of the within on Paul M. 
Herzog, individually and as Chairman of the National 
Labor Relations Board and John M. Houston, Abe 
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Murdock, Paul L. Styles, Ivar H. Peterson, indi¬ 
vidually and as members of the National Labor Rela¬ 
tions Board, each and all personally served January 2, 
1953, by personally serving David Findling, Associate 
General Counsel. 

W. B. Matthews, 

U. S. Marshal in and for the B. of C. 

By-•, 

Deputy U. S. Marshal. 

24 United States District Court for the 

District of Columbia 

Civil No. 5826-52 

United Electrical,, Radio and Machine Workers of 
America (UE), et al., plaintiffs 

v . 

Paul M. Herzog, etc., et al., defendants 

Piled December 31,1952. Harry M. Hull, Clerk. 

Affidavit in Support of Motions for Temporary 
Restraining Order and for Preliminary Injunc¬ 
tion 

State of New York, 

County of New York, ss: 

David Scribner, being duly sworn, deposes and says. 
I am the General Counsel for the United Electrical, 
Radio and Machine Workers of America (UE), here¬ 
inafter called UE, and for plaintiffs, Albert J. Fitz¬ 
gerald and James J. Matles in the above entitled 
action. I am fully familiar with all the facts and 
circumstances herein. I have read the foregoing com- 
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plaint and know the contents thereof and that the 
matters therein set forth are true to the best of my 
knowledge and belief. 

1. On or about September 10, 1953, plaintiff UE 
duly filed with the Board Forms NLRB 1081, “Affi¬ 
davit of non-Communist Union Officers,’’ executed by 
all of the officers of the plaintiff as required by the 
Act, all of which affidavits were duly signed and 
notarized on or about September 8,1952, together with 
Form NLRB 1080, “Certificate of Union Officers,” 
duly signed by the General Secretary-Treasurer of 
UE. A copy of the letter forwarding and filing said 
documents with the Board is attached hereto and 
marked “Exhibit 1.” 

2. On or about October 27, 1952, plaintiff UE duly 
filed with the Board Form NLRB 1080, “Certificate of 
Union Officers,” duly signed by the General President 
of the UE. A copy of the letter forwarding and fil¬ 
ing said document with the Board is attached hereto 
and marked “Exhibit 2.” 

3. On October 30, 1952, plaintiff UE duly received 
from the Board an official notification which stated, 
inter alia, “The National Labor Relations Board will 
consider the organization in compliance with Sections 
9 (f) and (g) of the Act until July 31, 1953, and 
under Section 9 (h) until September 8,1953, provided 
there are no intervening changes in your officers.” A 
copy of this notification is attached hereto and marked 

“Exhibit 3.” 

25 4. Following the official notification of Oc¬ 

tober 30, 1952, set forth in paragraph 3 above, 



38 PAUL M. HERZOG ET AL. VS. UE ET AL- 

there have been no intervening changes in the officers 
of plaintiff UE. 

5. From in or about October 1949 up to and in¬ 
cluding the present date, the plaintiff UE has duly 
filed with the Board each and every affidavit and 
statement set forth and required by Sections 9 (f), 
(g) and (h) of the Act. On or about November 4, 
1949, the Board duly notified the plaintiff UE that it 
was in full, legal compliance with the filing require¬ 
ments of the Act for the next following year; on or 
about November 21, 1950, the Board duly notified the 
plaintiff UE that it was in full and legal compliance 
with the filing requirements of the Act for the follow¬ 
ing year; on or about November 1, 1951, the Board 
duly notified the plaintiff UE that it was in full and 
legal compliance with the filing requirements of the 
Act until the following year. 

6. Following these official notifications of full legal 
compliance with the requirements of the Act, plaintiff 
UE participated in and won hundreds of representa¬ 
tion elections conducted by the Board and was duly 
certified as the exclusive collective bargaining repre¬ 
sentative for workers in the electrical, radio and 
machine industry. These workers are presently pro¬ 
tected by collective bargaining contracts entered into 
by plaintiff UE and the respective employers. 

7. Hundreds of Local Unions affiliated with the 
plaintiff UE have likewise duly complied with all the 
requirements of the Act and participated in and won 
many representation elections conducted by the Board 
and were duly certified as the exclusive collective bar- 
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gaining representative for workers in the electrical, 
radio and machine industry. These workers are pres¬ 
ently protected by collective bargaining contracts 
entered into by these Local Unions and the respective 
employers. 

8. On or about November 18, 1952, plaintiffs Albert 
J. Fitzgerald and James J. Matles appeared before 
the October 1952 Federal Grand Jury for the South¬ 
ern District of New York in response to subpoenas. 
Thereafter, on November 25, 1952, the said Grand 
Jury for the Southern District of New York issued a 
report which purported to be a “Presentment,” a 
copy of which is marked “Exhibit 7.” Said purported 
“Presentment” noted that the Grand Jury was con¬ 
sidering “possible violations of the conspiracy and 
perjury statutes by various leaders of unaffiliated 
unions;” that thirteen union officials, including the 
officers of the plaintiff, were subpoenaed and that these 
union officials had invoked the Fifth Amendment 
privilege in response to certain questions concerning 
the statements made in the affidavits theretofore filed 

by them under the Act. The Grand Jury fur- 
26 ther requested that a copy of the purported 
“Presentment” be transmitted to the National 
Labor Relations Board. 

9. Promptly thereafter, plaintiff UE and its officers 
submitted motion papers to the District Court of the 
Southern District of New York seeking an order ex¬ 
punging said purported “Presentment” from the rec¬ 
ords and rolls of the Court, on the ground that said 
purported “Presentment” is totally illegal, null and 
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void, in that it was issued in violation of and beyond 
the legal powers of said Grand Jury, as well as on 
the ground that by filing said purported “Present¬ 
ment” the Grand Jury violated the secrecy require¬ 
ments set forth in the Federal Rules of Criminal 
Procedure. 

10. On or about December 17, 1952, argument was 
held before the Honorable Edward Weinfeld, Judge 
of the United States District Court for the Southern 
District of New York on said motion for an order ex¬ 
punging the purported “Presentment.” The District 
Court reserved decision on this motion to expunge the 
purported “Presentment.” No decision has been ren¬ 
dered by the District Court for the Southern District 
of New York up to the date of this complaint. 

11. On December 19, 1952, the Board forwarded a 
purported “Notice and Order (Exhibit 4) to Albert J. 
Fitzgerald, President, and to James J. Matles, UE 
Director of Organization. 

12. This purported Notice and Order directed said 
officers to file sworn statements answering six ques¬ 
tions, including such questions as whether the state¬ 
ments made in the aforementioned filed affidavits as 
required under Section 9 (h) of the Act duly filed in 
1949, 1950, 1951 and 1952 were true statements, as 
well as the following questions: “Have you at any 
time since October 17, 1949, been a member of the 
Communist Party or affiliated with such Party,” and 
“Have you at any time since October 17,1949, believed 
hi or been a member of or supported any organization 
that believes in or teaches the overthrow of the United 
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States Government by force or by any illegal or un¬ 
constitutional methods” (“Exhibit 5”). 

13. Said purported Notice and Order, which was 
issued by the Board without any notice of hearing, 
states that it is based upon a so-called “Presentment” 
of a Federal Grand Jury of the Southern District of 
New York, dated November 25, 1952 (“Exhibit 7”). 

14. On December 23, 1952, plaintiff UE moved the 
Board by telegram for an order directing that a hear¬ 
ing be held in respect to the aforesaid Notice and 
Order at a time to be set by the Board and that the 
purported Order and Notice, which was made without 
notice or hearing to UE or its officers, be withdrawn 
pending hearing and determination by the Board on 

the basis of such a hearing (“Exhibit 6”). 

27 15. On December 25, 1952, the Board notified 

plaintiff by telegram that the aforesaid motion 
for a hearing and withdrawal of the purported Notice 
and Order of December 9, 1952, was denied, and ex¬ 
tended the time set forth in the purported Notice and 
Order to file answers under oath to the questions 
appearing on the questionnaire attached to said pur¬ 
ported Notice and Order until Wednesday, January 
7, 1953. 

16. The purported Notice and Order of December 
19, 1952 (“Exhibit 4”) and the attached Question¬ 
naire (“Exhibit 5”) are illegal, null and void, in that 
they are in no way authorized by the Act, are ultra 
vires actions beyond the statutory power of the Board, 
and are therefore in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, and in 
particular the guarantee of due process of law. 
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17. The purported Notice and Order of December 
19, 1952 (“Exhibit 4”) and attached Questionnaire 
(“Exhibit 5”) are illegal and null and void, in that 
they are in violation of the prohibition against an 
unconstitutional delegation of legislative power .to an 
administrative agency. 

18. The purported Notice and Order of December 
19, 1952 (“Exhibit 4”) and the attached Question¬ 
naire (“Exhibit 5”) are illegal, and null and void, in 
that they were enunciated and issued by the Board 
without notice or hearing to the plaintiffs in violation 
of the Fifth Amendment to the Constitution of the 
United States and, in particular, the guarantee of due 
process of law. 

19. The purported Notice and Order of December 
19, 1952 (“Exhibit 4”) and attached Questionnaire 
(“Exhibit 5”) were issued by the Board without 
notice of hearing or a hearing in respect to this pur¬ 
ported Notice and Order, in violation of the stated 
provisions of the Administrative Procedure Act of 
1946, Title 5 U. S. C., Sections 1001-1011 United 
States Code. 

20. The purported Notice and Order of December 
19,1952 (“Exhibit 4”) and the attached Questionnaire 
(“Exhibit 5”) are illegal and null and void in that 
they are predicated upon a purported “Presentment” 
of a Federal Grand Jury, which is itself null and void 
and has no legal force or effect. 

21. The purported Notice and Order of December 
19, 1952 (“Exhibit 4”) and the attached Question¬ 
naire (“Exhibit 5”) are illegal and null and void in 
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I 

violation of the privilege against compulsory self¬ 
incrimination contained in the Fifth Amendment to 
the Constitution of the United State, in that they 
permit the drawing of an inference of guilt from the 
claiming of the constitutional privilege, contrary to 
the Constitution of the United States and the ap¬ 
plicable decisions of the Supreme Court of the United 
States. 

28 22. The purported Notice and Order of De¬ 

cember 19, 1952 (“Exhibit 5”) are illegal and 
null and void in that without statutory authorization 
they threaten to deprive the plaintiffs of their funda¬ 
mental rights to organize and bargain collectively 
with respect to their wages, hours and working con¬ 
ditions as guaranteed by the Constitution of the 
United States, and more specifically the First, Fifth, 
Ninth and Tenth Amendments thereof, as well as in 
the statutes and laws of the United States. 

23. Unless the defendants are restrained, plaintiff 
UE will be denied the right to participate in elections 
and other proceedings now pending before the Na¬ 
tional Labor Relations Board including election and 
unfair labor practice proceedings now pending before 
the Board and involving employees and members of 
the Union in the General Electric Company plant in 
Detroit, Michigan, at the plants of the International 
Harvester Company in Richmond, Indiana, Rock 
Island, Illinois, Chicago, Illinois; Monarch Machine 
Tool Company and Copeland Refrigeration Company 
both in Sidney, Ohio; Magnavox Company, Greene- 
ville, Tennessee, Ajax Manufacturing Company, Los 
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Angeles, California, Westinghouse Electric Company, 
Trenton, New Jersey, Castelli Mfg. Company, Phila¬ 
delphia, Pa., and employees at many other locations 
throughout the country, and that the plaintiff 
29 Union and its members will continue to be 
denied the right to participate in such election 
and unfair labor practice charges and other proceed¬ 
ings before the Board which said denial will deprive 
the plaintiff Union and its members of its constitu¬ 
tional and statutory right to organize and represent 
employees in the radio and electrical manufacturing 
industry and the right to associate together and to 
organize and bargain collectively through representa¬ 
tives of their own choosing. 

24. The Defendants now threaten to revoke and 
destroy plaintiffs compliance status under the Act 
unless the plaintiffs accept the illegal, unilateral and 

i 

arbitrary demands set forth in the purported Notice 
and Order and Questionnaire. Defendants, unless re¬ 
strained by this Court, will cause irreparable damage 
and injury to the plaintiffs. The unauthorized, illegal 
and unconstitutional action of the defendants 
threatens to imperil the existing statutory compli¬ 
ance status of the Union, the many hundreds of cer¬ 
tifications of the UE and its affiliated locals as ex¬ 
clusive bargaining agent and the collective bargaining 
contracts of the plaintiffs and UE members, the 
working conditions and rates of pay of its members 
now guaranteed in said contracts, the checkoff of 
union dues as now provided for in said contracts, as 
well as the rights and privileges of the Union as the 
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certified collective bargaining agent, and other rights 
and privileges under the Act, all without due process 
of law and in violation of the stated provisions of 
the Act. 

25. No adequate remedy at law exists whereby the 
plaintiffs may obtain relief. 

26. No previous application has been made for the 
relief herein sought. 

30 Wherefore the plaintiffs respectfully request 
that the Court grant the relief sought for in the 
complaint. 

(S) David Scribner. 

David Scribner. 

Sworn to before me this 30th day of December 1952. 

(S) David Ratner, 

David Ratner, 

Notary Public, State of New York. 

No. 41-3211050. Qualified in Queens County. Cert, 
filed with N. Y. Kings Bronx Westchester and Nassau 
Co. Clks. 

Commission expires March 30,1953. 


/ 
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31 In the United States District Court for 
the District of Columbia, Civil Division 

Civil Action No. 5826-52 

United Electrical Radio & Machine Workers (UE) 
of America, et al., plaintiff 
v. 

The National Labor Relations Board, Paul M. 
Herzog, Chairman of the Board, et al., defend¬ 
ants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Order 

Plaintiff, having moved for a temporary restrain¬ 
ing order in the above entitled cause and a hearing 
having been held thereon, it is hereby ordered that the 
motion for a temporary restraining order be and it 
hereby is denied. 

And it is further ordered that a hearing on the 
motion for preliminary injunction be and it hereby is 
set for Monday, January 5, 1953, at 11 A. M. 

Edward M. Curran, 
Edward M. Curran, 

Associate Justice. 
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32 In the United States District Court for 
the District of Columbia, Civil Division 

Civil Action No. 5826-52 

United Electrical Radio and Machine Workers op 
America (UE) et al., plaintiffs 

v. 

Paul M. Herzog, et al., defendants 

Filed January 5, 1953. Harry M. Hull, Clerk. 

Motion of defendants to dismiss complaint and oppo¬ 
sition to prayer for injunctive relief 

Come now the defendants herein, by their attorneys, 
and move the Court to dismiss the complaint in the 
above-entitled matter, for the following reasons: 

1. The Court is without jurisdiction of the subject 
matter of this action. 

2. The complaint fails to state a claim which en¬ 
titles plaintiff to equitable or other relief. 

Wherefore, it is respectfully submitted that the com¬ 
plaint be dismissed and that plaintiff's prayer for 
preliminary injunctive relief be denied. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 
Marcel Mallet-Prevost, 

Attorney, 

National Labor Relations Board, Washing¬ 
ton, D. C., Attorneys for defendants . 
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33 United States District Court for the 

District of Columbia 

Civil Action No. 5828-52 

United Electrical, Radio and Machine Workers 
of America (UE), et al., plaintiffs 

v . 

Paul M. Herzog, et al., defendants 
Civil Action No. 5827-52 

American Communications Association, plaintiffs 

v. 

Paul M. Herzog, et al., defendants 
Civil Action No. 5828-52 

International Fur and Leather Workers Union 
of United States and Canada, plaintiff 

v. 

Paul M. Herzog, et al., defendants 
Filed January 27, 1953. Harry M. Hull, Clerk. 
Memorandum opinion 

At the time oral arguments were heard there was 
submitted for the court's determination the motion 
of defendant to dismiss in each of the above captioned 
cases. At that time there was likewise submitted for 
the court's decision the motion of each plaintiff for 
permanent injunction. 

The plaintiffs seek to enjoin the defendants who are 
officers and members of the National Labor Relations 
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Board (hereafter referred to as the Board) from 
enforcing the Board’s order of December 19, 1952 
requiring the plaintiffs to file answers to question¬ 
naires and providing that if such answers were not 
on file by December 30, 1952 (later extended to Jan¬ 
uary 7, 1953) plaintiffs would be declared out 
34 of compliance with the filing provisions of Sec. 

9 (h) of the National Labor Relations Act as 
amended (hereafter referred to as the Act). 

At the time of the issuance of such order the 
plaintiffs and each of them had been in compliance 
with the filing requirements of the Act, their officers 
having filed the non-Communist affidavits required 
by the Act, using for that purpose the forms supplied 
by the Board. The Board had acknowledged the 
receipt of such affidavits and advised the plaintiffs 
that they were considered in compliance with the 
requirements of the Act. By its order of December 
19, 1952, the Board required plaintiffs’ officers to 
file additional affidavits answering six additional ques¬ 
tions. The first four of such questions called for a 
reaffirmation of the affidavits previously filed by the 
officers of the plaintiffs in 1949, 1950, 1951, and 1952. 
The fifth and sixth questions required the officers of 
the plaintiffs to swear that at all times since the filing 
of the first affidavits under the requirements of the 
Act they have not been members of the Communist 
party or members of a proscribed organization. 

It appears that the Board’s action of which plain¬ 
tiffs complain was prompted by a presentment handed 
up by a grand jury in the United States District 
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Court for the Southern District of New York. The 
presentment reported that a number of officers of the 
plaintiffs had appeared before the grand jury and, 
while identifying the affidavits filed by them with the 
Board, had pleaded their constitutional privilege with 
respect to the truth or falsity of the contents of such 
affidavits. The presentment recommended that the 
matter be referred to the Board and suggested specific 
forms of administrative action which in the opinion 
of the grand jury were indicated and appropriate. 

It is the contention of plaintiffs that the Board’s 
order is illegal, as being beyond powers of the 
35 Board and because it was based on the present¬ 
ment made by the New York grand jury, which 
presentment plaintiffs say was itself illegal. 

It is the view of this court that the function of the 
Board with respect to the affidavits required by the 
Act are administrative only, and that the Board does 
not have authority to inquire as to the truth or falsity 
of the affidavits. The legislative history of the Act 
makes it clear that as originally passed by the House 
the Board would have been empowered and under 
duty to investigate unions which sought to use the 
facilities of the Board as to Communist membership 
of their officers. In conference such power of investi¬ 
gation was eliminated from the Act and Section 9 
(h) was substituted. That Section of the Act merely 
requires the filing of the affidavits. The Congres¬ 
sional debates indicate the purpose which Congress 
entertained in framing the Act. It was to place 
upon the Department of Justice the duty and power 
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to investigate and to prosecute violators of the Act. 
It was thought to confer such powers upon the Board 
would result in delays in the administration of the 
Act. 

It is fully demonstrated that until now the Board 
has adhered to the view that it had no such powers of 
investigation as is now asserted in the assailed order. 
This conclusion is reflected in the Board’s annual 
report for the fiscal year ending June 30, 1949, in 
which it was said “The Board has consistently held 
that it will not investigate the authenticity or truth 
of affidavits filed under Section 9 (h), as such in¬ 
vestigations are by the statute made a function of the 
Department of Justice.” 

The court is of opinion that the view formerly held 
by the Board is correct and that the view now as¬ 
serted is contrary to the Congressional intent and 
erroneous. It will be noted that Congress has made 
the penal provisions of the criminal code applicable 
to the filing of false affidavits and that the 
36 Department of Justice must assume the bur¬ 
den which Congress placed upon it. Of course 
the New York grand jury could not confer investiga¬ 
tory powers upon the Board and its presentment 
should be referred to the Department of Justice. 

It may be mentioned that the order of December 
19, 1952 assumed to declare a sanction if the ques¬ 
tionnaires were not fully answered. Such assumption 
of power is not authorized in the Act and was not 
intended by the Congress. 
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The defendants’ motions to dismiss will be denied 
and the motions of the plaintiffs for permanent in¬ 
junction will be granted. 

Counsel for plaintiffs will present appropriate 
orders consistent herewith. 

F. Dickinson Letts, 

F. Dickinson Letts, 

Judge . 

37 United States District Court for the 

District of Columbia 

Civil No. 5826-^52 

United Electrical, Radio and Machine Workers op 
America (UE), et al., plaintiffs 


v. 

Paul M. Herzog, et al., defendants 
Filed February 6, 1953. Harry M. Hull, Clerk. 

Judgment 

This cause came on to be heard on the plaintiffs’ 
motion for a preliminary injunction. Defendants 
thereafter filed a motion to dismiss the complaint. 
It appearing upon the hearing, that the facts are 
undisputed, the parties submitted to the Court the 
plaintiffs’ application for a permanent injunction. 
The Court having heard the parties and having con¬ 
sidered their memoranda filed herein and having 
issued its written opinion, upon the entire record 
herein, including the complaint and affidavits filed 
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herein, does this 6th day of February 1953, make 
the following findings of fact, conclusions of law, and 
judgment. 

Findings op Fact 

1. The plaintiff, United Electrical, Radio and Ma¬ 
chine Workers of America (UE) is a voluntary 
unincorporated labor organization engaged in bar¬ 
gaining for and in behalf of its members with respect 
to their hours, wages and conditions of employment. 
The plaintiff, Albert J. Fitzgerald, is the president 
of said United Electrical Radio and Machine Workers 
of America and the plaintiff, James J. Matles is the 
Director of Organization of the said union. 

2. The defendants, Paul M. Herzog, John M. 
Houston, Abe Murdock, Paul L. Styles and Ivar H. 
Peterson, constitute the National Labor Relations 
Board (hereinafter called the Board), which is a 
government agency created by the National Labor Re¬ 
lations Act of 1937, as amended (hereinafter 

38 called the Act). The principal place and office 
of business of the Board is in the District of 
Columbia. 

3. In 1949, 1950, 1951 and 1952, the plaintiff union 
duly filed with the Board the requisite registration 
statements, financial data and non-Communist affi¬ 
davits and certificates of union officers as required 
by Section 9 (f), (g), and (h) of the Act. Such 
compliance has been acknowledged by the Board. 
On October 30, 1952, the plaintiff union duly received 
from the Board an official notification which stated: 
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“The National Labor Relations Board will consider 
the organization in compliance with Section 9 (f) 
and (g) of the Act until July 31, 1953, and under 
Section 9 (h) until September 8,1953, provided there 
are no intervening changes in your officers.” 

4. There have been no intervening changes in the 
officers of the plaintiff union. 

• 5. On December 19, 1952, the Board issued and sent 
to the plaintiffs, without notice or hearing a “Notice 
and Order” entitled “In re matter of compliance of 
United Electrical Radio and Machine Workers of 
America with Section 9 (h) of the National Labor 
Relations Act, as amended.” 

6. Said Notice and Order was prompted by certain 
recitals contained in a presentment, handed up by a 
grand jury in the United States District Court for 
the Southern District of New York and forwarded 
by Judge Edward Weinfeld of that court, which 
reported that officers of the plaintiff union had ap¬ 
peared before the grand jury, and while identifying 
the affidavits filed by them with the Board, had 
pleaded their constitutional privilege with respect to 
the truth or falsity of such affidavits. The present¬ 
ment recommended that the matter be referred to the 
Board and suggested specific forms of administrative 
action which in the opinion of the grand jury were 
indicated and appropriate. 

7. By the terms of said Notice and Order, the Board 
directed that unless on or before December 30, 1952, 
the plaintiffs, Fitzgerald and Matles filled out and 


PAUL M. HERZOG ET AL. VS. UE ET AL, 


55 


signed under oath a certain questionnaire therewith 
enclosed, the plaintiff union would be declared by the 
Board to be out of compliance with the filing require¬ 
ments of Section 9 (h) of the Act. The enclosed 
questionnaire required each of the plaintiffs Fitz¬ 
gerald and Matles to reaffirm his non-Communist 
affidavits filed in 1949, 1950, 1951, and 1952, and to 
swear that at all times since the filing of the 
39 first such affidavit he had not been a member 
of the Communist Party or believed in or sup¬ 
ported any organization that believes in or teaches 
the overthrow of the United States government by 
force or by any illegal or unconstitutional methods. 

8. On December 23, 1952, the plaintiff union re¬ 
quested the Board for a hearing in respect to the 
aforesaid Notice and Order. The Board denied this 
request but extended the time for the filing of the 
answers to the questionnaire until January 7, 1953. 

9. Unless restrained, the action of the Board will 
cause the plaintiffs irreparable injury, by depriving 
them of access to the remedies and procedures pro¬ 
vided by the Act, and of their rights under the Act. 

10. Plaintiffs have exhausted their administrative 
remedies. 

Conclusions of Law 

1. The Court has jurisdiction in the premises. 

2. The Board is without authority to require the 
officers of the plaintiff union to file any affidavits other 
than those required by Section 9 (h) of the Act or 
to submit any questionnaire to the officers of the 
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plaintiff union, or to impose any terms or conditions 
other than as provided in the Act as a condition of 
compliance. 

3. The Board is without authority to inquire as to 
the truth or falsity of affidavits filed pursuant to the 
provisions of Section 9 (h) of the Act. The Board’s 
only function with regard to such affidavits are 
administrative. 

4. The presentment of the grand jury in the United 
States District Court for the Southern District of New 
York does not provide a basis for the Board’s Notice 
and Order of December 19, 1952, since the grand jury 
could not confer investigatory powers upon the Board. 

5. The Board’s Notice and Order of December 19, 
1952 is illegal, null and void. 

6. Unless restrained, the action of the defendants 
will cause the plaintiffs irreparable injury. 

7. Plaintiffs have no adequate remedy at law. 

8. Plaintiffs have exhausted their administrative 

remedies. 

40 9. The plaintiffs’ application for a declara¬ 

tory judgment setting aside the Board’s Notice 
and Order of December 19,1952, and for a permament 
injunction restraining the Board from taking any 
action thereunder or similar thereto should be granted 
and the motion to dismiss the complaint should be 
denied. 

Order and Judgment 

Upon the entire record herein, it is by the Court, 
Ordered, Adjudged and Decreed 
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1. That the motion to dismiss the complaint be and 
it hereby is denied. 

2. That the Notice and Order of December 19,1952, 
issued by the National Labor Relations Board to the 
plaintiffs and the questionnaires promulgated therein 
are null and void, and said Notice and Order is hereby 
set aside. 

3. That the defendants, Paul M. Herzog, John M. 
Houston, Abe Murdock, Paul L. Styles, and Ivar H. 
Peterson, constituting the National Labor Relations 
Board, their successors in office, and their subordi¬ 
nates, representatives, officers, agents, servants, em¬ 
ployees and attorneys and all persons in active con¬ 
cert or participation with them, be, and they hereby 
are, permanently enjoined from: 

a. In any way giving any force and effect to the 
said Notice and Order dated December 19, 1952. 

b. Requiring plaintiff union or any of its officers 
to make or file any affidavits or questionnaires or state¬ 
ments other than the annual affidavits and financial 
statements required by Section 9 (f), (g) and (h) of 
the Act. 

c. Declaring plaintiff union out of compliance with 
the provisions of Section 9 (h) of the said Act by 
reason of the failure of any of the plaintiff union’s 
officers to comply with said Notice and Order of De¬ 
cember 19,1952 or with any request, direction or order 
by the defendants that plaintiff union or any of its 
officers make or file any affidavits, questionnaires, or 
statements other than the annual affidavits and finan- 
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cial statements in the form and content required by 
Section 9 (f), (g), and (h) of the Act. 

d. Penalizing plaintiff union, its officers, affili- 
41 iates, locals or members in any way whatso¬ 
ever, or in any way depriving them of any of 
the rights or privileges they may have under the Act 
because of the failure of plaintiff union or any of its 
■officers, to comply with any requests, directions or 
orders by the National Labor Relations Board as set 
forth above. 

P. Dickinson Letts, 

F. Dickinson Letts, 

Judge. 

Service of copy of foregoing judgment is acknowl¬ 
edged. 

David P. Findling, 
Counsel for Department. 

January 30,1953. 

2/4/53. Notification of change in paragraph 6 of 
Findings of Fact sent this day to Forer & Rein, 
counsel for plaintiffs. 

Arnold Ordman, 
Attorney for NLRB. 
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42 In the United States District Court for 
the District of Columbia 

Civil Action 5826-52 

United Electrical, Radio and Machine Workers of 
America (UE), Albert J. Fitzgerald, Individu¬ 
ally and as President of United Electrical, 
Radio & Machine Workers of America (UE), 
James J. Matles, Individually and as Director 
of Organization of United Electrical, Radio & 
Machine Workers of America (UE), plaintiffs, 

v. 

Path, M. Herzog, Individually and as Chairman of 
the National Labor Relations Board, and John 
M. Houston, Abe Murdock, Paul L. Styles, Ivar 
H. Peterson, Individually and as Members of the 
National Labor Relations Board, defendants 

Filed February 10, 1953. Harry M. Hull, Clerk. 

Notice of Appeal 

Notice is hereby given that Paul M. Herzog, Paul 
L. Styles, Abe Murdock, John M. Houston and Ivar 
H. Peterson, defendants above named, hereby appeal 
to the Court of Appeals for the District of Columbia 
from the final judgment entered in this action on 
February 6, 1953. 

A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants . 
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Dated at Washington, D. C., this 10th day of Feb¬ 
ruary 1953. 

Mail copies to Counsel for Plaintiff: Messrs. Forer 
& Rein, Att: David Rein, Esquire, 711 Fourteenth St., 
NW., Washington 5, D. C.; David Scribner, Esquire, 
11 East 51st Street, New York 22, New York. 

43 In the United States District Court for 
the District of Columbia 

Civil Action No. 5826-52 

United Electrical, Radio and Machine Workers of 
America (UE), Albert J. Fitzgerald, Individually 
and as President of United Electrical, Radio & 
Machine Workers of America (UE), James J. 
Matles, Individually and as Director of Organ¬ 
ization of United Electrical, Radio & Machine 
Workers of America (UE), plaintiffs 

v . 

Paul M. Herzog, Individually and as Chairman of 
the National Labor Relations Board, and John 
M. Houston, Abe Murdock, Paul L. Styles, Ivar 
H. Peterson, Individually and as Members of the 
National Labor Relations Board, defendants 

Filed February 18, 1953. Harry M. Hull, Clerk. 

Designation as to contents of record on appeal 

The Defendants as set forth above hereby designate 
that the Record on Appeal to the Court of Appeals 
for the District of Columbia shall contain the fol¬ 
lowing : 
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1. The complaint for injunction dated December 
30,1952. 

2. Defendants ’ motion to dismiss the complaint 
dated January 6,1953. 

3. Memorandum opinion dated January 27, 1953, 
of Judge Letts granting plaintiffs’ motion for perma¬ 
nent injunction and denying defendants’ motion to 
dismiss complaint. 

4. Order granting injunctive relief, entered Febru¬ 
ary 6,1953. 

5. Notice of Appeal. 

6. This designation. 

A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants . 

February 18, 1953. 
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44 In the United States District Court for 
the District of Columbia 

Civil Action No. 5826-52 

United Electrical, Radio and Machine Workers of 
America (UE), Albert J. Fitzgerald, Individually 
and as President of United Electrical, Radio & 
Machine Workers of America (UE), James J. 
Matles, Individually and as Director of Organ¬ 
ization of United Electrical, Radio & Machine 
Workers of America (UE), plaintiffs 

v. 

Paul M. Herzog, Individually and as Chairman of 
the National Labor Relations Board, and John 
M. Houston, Abe Murdock, Paul L. Styles, Ivar 
H. Peterson, Individually and as Members of the 
National Labor Relations Board, defendants 

Filed February 18, 1953. Harry M. Hull, Clerk. 

Acknowledgment of service 

A copy of defendants ’ designation as to contents of 
record on appeal in the above cause has this day been 
served upon us by hand. 

David Rein, 

David Rein, 

Attorney for Plaintiffs. 


Dated February 18,1953. 
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45 United States District Court for the 

District of Columbia 

Civil Action No. 5826-52 

United Electrical, Radio, and Machine Workers 
of America (UE) et al., plaintiffs 

v. 

Paul M. Herzog, et al., defendants 

Filed February 20, 1953. Harry M. Hull, Clerk. 

Supplemental designation as to contents of record on 

appeal 

The Defendants, as set forth above, hereby designate 
that the Record on Appeal to the Court of Appeals 
for the District of Columbia, in addition to the parts 
heretofore designated on February 18, 1953, shall 
contain the following: 

1. The motion for Temporary restraining order 
dated December 31,1952. 

2. The motion for preliminary injunction dated 
December 31, 1952. 

3. The denial of plaintiffs ’ motion for temporary 
restraining order. 

(S) A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants . 


February 20, 1953. 
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46 In the United States District Court for 
the District of Columbia 

Civil Action No. 5826-62 

United Electrical, Radio, and Machine Workers 
of America (UE) et al., plaintiffs 

v. 

Paul M. Herzog, et al., defendants 

Filed February 27, 1953. Harry M. Hull, Clerk. 

Appellees’ designation of record 

The appellees hereby designate the following por¬ 
tions of the record to be included in the record on 
appeal in addition to those portions designated by 
the appellants: 

1. The exhibits attached to the complaint. 

2. The affidavit filed in support of the motions for 
temporary restraining order and preliminary injunc¬ 
tion. 

3. The judgment, findings of fact and conclusions 
of law entered by the Court on February 6, 1953. 

David Rein, 

David Rein, 
Attorney for appellees . 

Certificate of Service 

I certify that on this 27th day of February 1953, 
I served the foregoing appellees’ designation of record 
on the appellants by mailing a true copy thereof post- 
prepaid to their attorney, A. Norman Somers, Assist- 
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ant General Counsel, National Labor Relations Board, 
Washington, D. C. 

David Rein. 

47 United States District Court for the 

District of Columbia 

Civil Action No. 5827-52 

American Communications Association, an Unin¬ 
corporated Association of More Than Seven Per¬ 
sons, 5 Beekman Street, New York, N. Y., plain¬ 
tiff 

v. 

Paul M. Herzog, Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivan H. Peter¬ 
son, Constituting the National Labor Relations 
Board, Federal Security Building, South 4th 
and Independence Ave. SW., Washington 25, D. C. 
Filed December 31, 1952. Harry M. Hull, Clerk. 

Complaint for injunction 

i 

Plaintiff, complaining against the defendants, al¬ 
leges : 

1. Plaintiff American Communications Association 
is an unincorporated association of more than seven 
persons, and a labor organization engaged in bargain¬ 
ing for and on behalf of its members, with respect 
to their hours, wages and conditions of employment; 
the principal office of plaintiff is located in New York, 
New York; its jurisdiction is over employees engaged 
in the communications industry; and it has members 
employed in said industry in various cities in the 
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United States and in Canada; among the employers 
by whom the members of plaintiff are employed are 
Globe Wireless Co., Inc., and American Cable & Radio 
Corporation. 

2. Paul M. Herzog, Paul L. Styles, Abe Murdock, 
John M. Houston and Ivar H. Peterson constitute the 
National Labor Relations Board, which is a govern¬ 
ment agency created by the National Labor Relations 
Act of 1937, 29 U. S. C. 151 et seq. (hereinafter re¬ 
ferred to as the Act) and exercising its powers by 
virtue of that Act as amended from time to time; 
Herzog is chairman of said Board; the defendants are 
found in the District of Columbia. 

48 3. This action arises under the Constitution 

of the United States; under the National Labor 
Relations Act, as amended, 29 U. S. C. § 151 et seq., 
a law of the United States affecting commerce; under 
the Declaratory Judgment Act, 28 U. S. C. §400, a 
law of the United States; and under the Administra¬ 
tive Procedure Act, 5 U. S. C. § 100/et seq., a law of 
the United States. The Court has jurisdiction under 
28 U. S. Code 1331 and D. C. Code 11-301, 11-305, 
and 11-306. 

4. Under and by virtue of the terms of the Act, as 
amended, a labor organization may not be certified as 
the collective bargaining representative of the em¬ 
ployees of any employer unless it has caused each of 
its officers to file affidavits, pursuant to § 9 (h) of said 
Act, to the effect that each of said officers is not a 
member of or affiliated with the Communist Party, 
and that he does not believe in, and is not a member 
of or supports any organization that believes in or 
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teaches the overthrow of the Government by force or 
illegal means. Under the terms of said Act such affi¬ 
davits are required to be filed with the defendants an¬ 
nually; as interpreted and applied by defendants, 
said Act provides that a union may not participate in a 
collective bargaining election held pursuant to its 
terms unless its officers have complied with § 9 (h) as 
aforesaid. 

5. In or about September 1952, each of the officers 
of plaintiff filed with the defendants the affidavits re¬ 
quired by the Act, using the forms supplied by the 
defendants for such purposes; shortly thereafter, 
under date of September 5,1952, the plaintiff received 
from defendants a letter stating that plaintiff was in 
compliance with § 9 (h) of the Act, and would be con¬ 
sidered in compliance therewith until June 10, 1953, 
said date being the anniversary date of the earliest of 
the current affidavits filed by plaintiff; a copy of said 
letter is annexed hereto as Exhibit A. 

6. Under the terms of the Act, and the Rules and 
Regulations promulgated by defendants pursuant 
thereto, plaintiff thereby became eligible to participate 
in representation proceedings conducted by defend¬ 
ants pursuant to § 9 (c) of the Act, and to participate 
in collective bargaining elections held by defend¬ 
ants. 

49 7. On December 22, 1952, several of the offi¬ 

cers of plaintiff received in the mail com¬ 
munications from the defendants purporting to 
enclose an “order” made by said defendants on 
December 19, 1952; by the terms of said alleged 
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“order,’ 7 the defendants directed that unless on or 
before December 30, 1952, said officers filled out and 
signed, under oath, a certain questionnaire therewith 
enclosed, the plaintiff would be declared by the de¬ 
fendants to be out of compliance with the filing re¬ 
quirements of § 9 (h) 9f of the Act; thereafter, 
and on December 24, 1952, on request of plaintiff, 
defendants granted an extension of time until January 
7, 1952; a copy of the communication addressed to 
Joseph P. Sellv, President of plaintiff, is annexed 
hereto as Exhibit B; the communications addressed 
to the other officers of plaintiff are identical in form 
and substance, except for the name of the addressee 
and for variations in dates in said questionnaires. 

8. Said “order” of defendants was made by de¬ 
fendants without notice of any kind either to plaintiff 
or to any of its officers, and without a hearing of any 
description. 

9. Said “order” of defendants is illegal and arbi¬ 
trary and in excess of the powers granted to defend¬ 
ants under the Act, and constitutes an illegal and 
improper attempt to usurp powers not given to them 
by law for the following reasons, among others: 

(a) The said order deprives plaintiff of property 
without due process of law, in violation of the Fifth 
Amendment to the Constitution of the United States, 
in that it was made without notice or hearing; 

(b) The said order was made in violation of the 
Act, and the rules and regulations made pursuant 
thereto, and in violation of the Administrative Pro¬ 
cedure Act, 5 U. S. C. 1001 et seq. in that said order 
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was made without notice or hearing and without other¬ 
wise complying with the provisions of said Acts; 

(c) Defendants have no authority under the Act, 
or the rules and regulations made pursuant thereto, 
to impose on plaintiff and its officers, requirements in 1 
addition to those imposed by the Act, and particularly 
§ 9 (h) thereof; 

50 (d) The defendants have no authority under 

the Act, to inquire into the truth of falsity of 
the affidavits file by the officers of plaintiff, said power 
having been, by Congress, reserved to the Department 
of Justice, and other law enforcement agencies of the 
United States; 

(e) The questions posed by the defendants in the 
questionnaire above referred to are irrelevant to the 
current compliance of plaintiff and its officers with 
§ 9 (h) ; questions 1, 2, 3, 5, and 6 in said questionnaire 
in particular have no bearing on the current status of 
plaintiff as a labor organization in compliance with 
§ 9 (h) as aforesaid; 

(f) The action threatened by defendants for the 

failure of plaintiff's officers to file reaffirmations of 

! 

affidavits no longer operative constitute a penalty upon 
plaintiff which defendants have no right to impose 
under any law of the United States. 

10. Plaintiff is a party to a number of proceedings 
now pending before defendants; among such cases are 
Matter of Globe Wireless Corp., and Matter of Ameri¬ 
can Cable & Radio Corp.; that the defendants, in a 

decision dated on or about December 16, 1952, have 

! 

directed that an election be held among the employees 
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of Globe Wireless Co., before January 15, 1953, and 
are expected shortly to. direct that an election be held 
among the employees of A. C. & R. 

11. If the defendants should declare that the plain¬ 
tiff is not in compliance with the provisions of § 9 (h), 
pursuant to its aforesaid order of December 19, 1952, 
it will not permit plaintiff to participate in said 
elections, and the members of the plaintiff, employees 
of Globe Wireless Corp., and A. C. & R. will be unable 
to choose plaintiff as their collective bargaining 
representative. 

12. Bv reason of the aforesaid, plaintiff and its 
members will suffer irreparable injury unless given 
relief by this Court. 

13. Plaintiff has no adequate remedy at law. 

Wherefore, plaintiff demands an order. 

1. Declaring the “order” of defendants dated 
December 19, 1952, to be null and void and of no 
effect; 

51 2. Restraining and enjoining, both perma¬ 

nently and pendente lite, the defendants and 
each of the, and their officers, agents, attorneys and 
representatives from 

(a) Declaring plaintiff out of compliance with the 
provisions of § 9 (h) of the said Act, by reason of 
the failure of plaintiff’s officers to comply with said 
“order” of December 19,1952; 

(b) Requiring plaintiff or any of its officers to 
file any affidavits, questionnaires or other sworn state¬ 
ments other than those required by the Act, and the 
rules and regulations promulgated pursuant thereto 
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as a condition of remaining in compliance with § 9 
(h) of the Act; 

(c) Refusing to permit plaintiff to participate in 
any Board proceeding by reason of the failure of 
plaintiff’s officers to comply with the defendants’ 
order of December 19,1952; 

(d) Holding any representation election in any 
Board proceeding to which plaintiff is a party without 
the participation of plaintiff so long as plaintiff and 
its officers have complied with the provisions of § 9 
(h) of the Act, and have filed the affidavits required 
by said Act; 

3. Granting such other and further relief as to 
the Court may seem just and proper. 

David Rein, 

David Rein, 

Joseph Forer, 

Joseph Forer, 

711 - 14th Street, NW., Washington, D. C., 

Victor Rabinowitz, 

Victor Rabinowitz, 

76 Beaver Street, New York 5, N. Y., 

Attorneys for Plaintiff . 

Washington, D. C., December 30, 1952. 
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Exhibit A 

National Labor Relations Board 

WASHINGTON, 25, D. C. 

Office of the General Counsel 

September 5, 1952. 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Mr. Victor Rabenowitz, 

Shapiro, Rabinowitz, & Boudin, 

76 Beaver Street , New York 5, N. Y. 

Re: American Communications Association, Ind. 

Dear Mr. Rabinowitz: This will acknowledge re¬ 
ceipt of your letter of September 3, 1952, enclosing 
form NLRB 1081 for Frank A. Lenahan submitted 
on behalf of the above-named organization in accord¬ 
ance with the filing requirements of Section 9 (h) of 
the Labor Management Relations Act, 1947. 

The National Labor Relations Board will consider 
the organization in compliance with Section 9 (f) 
and (g) of the Act until December 31, 1952, and 
under Section 9 (h) until June 10, 1953, provided 
there are no intervening changes in officers. 
i Our Regional and Subregional offices have been 
notified of the Union’s renewal of compliance. 

This, of course, does not cover local organizations 
of the Union. Each local must separately meet the 
above filing requirements of the Act in order to 
enjoy its benefits. 

We will give the Union 30 days advance notice, 
whenever possible, of pending expiration of compli- 
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ance as reflected by our records. We assume no 
responsibility for notification as it is the obligation 
of the Union to keep this material up to date. 

Very truly yours, 

Robert Frazer, 
Affidavit Compliance Officer. 

53 Exhibit B 

United States of America 

Before the National Labor Relations Board 

lx the Matter of Compliance of American Com¬ 
munications Association With Section 9 (h) of 
the National Labor Relations Act, as Amended 

Filed December 31, 1952. Harry M. Hull, Clerk. 
To Joseph P. Selly, 

President, American Communications Association. 

NOTICE AND ORDER 

In a presentment of a Federal Grand Jury of the 
Southern District of New York, dated November 25, 
1952, thereafter transmitted to the National Labor 
Relations Board by United States District Judge 
Edward Weinfeld, the Board was advised that cer¬ 
tain officers of the American Communications Associa¬ 
tion “were initially confronted with the non-Commu- 
nist affidavits they had filed, on the basis of which 
their unions had been certified by the N. L. R. B.”; 
that “They were then asked whether the sworn state¬ 
ments they had made in these affidavits denying Com¬ 
munist affiliation were true”; and that they “refused 
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to answer this and similar questions, claiming that 
the answer might tend to incriminate them, and in¬ 
voking the 5th Amendment to the Federal Consti¬ 
tution.” 

Upon inquiry, to the Court, the Board was there¬ 
after informed that you were one of the officers 
of the American Communications Association who had 
so refused to answer. 

Under these circumstances, the Board deems it 
necessary, in order to protect its own processes from 
abuse, and to determine whether the American Com¬ 
munications Association is in fact in compliance with 
the filing requirements of Section 9 (h) of the Na¬ 
tional Labor Relations Act as amended, to be assured 
of the truth and validity of the non-Communist 
affidavits you have filed previously with the Board 
as an officer of the American Communications Asso¬ 
ciation. 

Wherefore, you are directed to answer under oath 
the questions appearing on the questionnaire at¬ 
tached hereto and to return said questionnaire to 
Ogden W. Fields, Executive Secretary of the Board, 
Washington, D. C., by December 30, 1952. 

54 QUESTIONNAIRE ADDRESSED TO JOSEPH P. SELLY, 
PRESIDENT, AMERICAN COMMUNICATIONS ASSO¬ 
CIATION 

You Are Directed To Answer Under Oath the 
Following Questions: 

1. On September 6,1949, you filed with the National 
Labor Relations Board, as President of American 
Communications Association, an affidavit under Sec- 
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tion 9 (h) of the National Labor Relations Act, as 
amended, stating: (a) “I am not a member of the 
Communist Party or affiliated with such party;” (b) 
“I do not believe in, and I am not a member of nor 
do I support any organization that believes in or 
teaches, the overthrow of the United States Gov¬ 
ernment by force or by any illegal or unconstitutional 
methods.” 

Do you affirm the truth of these statements? 

2. On August 30, 1950, you Idled with the National 
Labor Relations Board, as President of American 
Communications Association, an affidavit under Sec¬ 
tion 9 (h) of the National Labor Relations Act, as 
amended, stating: (a) “I am not a member of the 
Communist Party or affiliated with such party;” (b) 
“I do not believe in, and I am not a member of nor 
do I support any organization that believes in or I 
teaches, the overthrow of the United States Govern- ! 
ment by force or by any illegal or unconstitutional ! 
methods.” 

Do you affirm the truth of these statements? 

3. On September 5,1951, you filed with the National 
Labor Relations Board, as President of American 
Communications Association, an affidavit under Sec¬ 
tion 9 (h) of the National Labor Relations Act, as i 
amended, stating: (a) “I am not a member of the 
Communist Party or affiliated with such party;” (b) ! 
“I do not believe in, and I am not a member of nor ! 
do I support any organization that believes in or 
teaches, the overthrow of the United States Govern¬ 
ment by force or by any illegal or unconstitutional 
methods.” 
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Do you affirm the truth of these statements? 

4. On August 28, 1952, you filed with the National 
Labor Relations Board, as President of American 
Communications Association, an affidavit under Sec¬ 
tion 9 (h) of the National Labor Relations Act, as 
amended, stating: (a) “I am not a member of the 
Communist Party or affiliated with such party(b) 

“I do not believe in, and I am not a member 
55 of nor do I support any organization that 
believes in or teaches, the overthrow of the 
United States Government by force or by any illegal 
or unconstitutional methods.’ 7 

Do you affirm the truth of these statements ? 

5. Have you at any time since September 6, 1949, 
been a member of the Communist Party or affiliated 
with such party? 

6. Have you at any time since September 6, 1949, 
believed in, or been a member of or supported any 
organization that believes in or teaches, the overthrow 
of the United States Government by force or by any 
illegal or unconstitutional methods? 

Signature_ 

Address_ 

(Street) 


(City and State) 

(The notary public or other person authorized by 
law to administer oaths must fill in completely all 
blank spaces below.) 

Subscribed and sworn to before me this_day 

of- A notary public or other per¬ 

son authorized by law to administer oaths and take 


4 
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acknowledgments in and for the county of_, 

State of__ 

My commission expires_ 

[seal] _ 

(Signature) 

56 Notice is hereby given that failure to fide 
a timely answer to each of these questions will 
result in a finding by the Board that there is reason¬ 
able doubt as to the truth and validity of your affi¬ 
davits, and therefore in a declaration by the Board 
that American Communications Association is not in 
compliance with the filing requirements of Section 
9 (h) of the National Labor Relations Act, as 
amended. 

Dated, Washington, D. C., December 19, 1952. 

By direction of the Board: 1 

Ogden W. Fields, 
Executive Secretary. 

1 Chairman Herzog dissents from the issuance of the Notice and 
Order at this time, on the ground that a motion to expunge the 
aforesaid presentment of the Grand Jury is now pending before 
the United States District Court. Member Houston did not par¬ 
ticipate in this matter, owing to absence because of illness. 


2461 IS—53-6 
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57 United States District Court for the 

District of Columbia 

Civil Action No. 5827-52 

American Communications Association, plaintiff 

v. 

Paul M. Herzog, et al., defendants 

Filed December 31, 1952. Harry H. Hull, Clerk. 

Plaintiff’s motion for temporary restraining order 

Now comes the plaintiff by its attorneys and upon 
the complaint herein and the affidavit of Joseph P. 
Selly moves that the Court issue a temporary restrain¬ 
ing order, restraining the defendants, their officers, 
agents, servants, employees and attorneys and all per¬ 
sons in active concert and participation with them, 
from committing the unlawful acts and activities set 
fourth in the complaint in this case. Plaintiff 
respectfully shows that: 

1. The unlawful acts and activities threatened by 
the defendants will be committed unless prohibited by 
order of this Court. 

2. Such acts and activities will cause the plaintiff 
irreparable injury for which it will have no adequate 
remedy at law. 

3. Such acts and activities will occur before a hear¬ 
ing can be held in ordinary course unless restrained 
by the Court. 
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4. A temporary restraining order is necessary to 
preserve the controversy herein and the jurisdiction 
of this Court. 

Victor Rabinowitz, 

Victor Rabinowitz, 

David Rein, 

David Rein, 

Joseph Forer, 

Joseph Forer, 

Attorneys for Plaintiff. 

December 31, 1952. 

58 United States District Court for the 

District of Columbia 

Civil Action No. 5827-52 

American Communications Association, plaintiff 

v. 

Paul M. Herzog, et al., defendants 
Filed December 31, 1952. Harry M. Hull, Clerk. 

Motion for preliminary injunction 

The plaintiff, by its attorney, moves for a pre¬ 
liminary injunction enjoining, pending disposition of 
the action herein, the defendants, their officers, agents, 
servants, employees and attorneys, and all persons in 
active concert and participation with them, 

(a) from declaring plaintiff out of compliance 
with the provisions of section 9 (h) of the National 
Labor Relations Act, as amended, by reason of the 
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failure of plaintiff’s officer to comply with the 
defendants’ order of December 19, 1952; 

(b) requiring plaintiff or any of its officers to file 
any affidavits questionnaires or other sworn state¬ 
ments other than those required by the said Act, and 
the rules and regulations promulgated pursuant there¬ 
to as a condition of remaining in compliance with 
section 9 (h) of the said Act; 

(c) refusing to permit plaintiff to participate in 
any proceeding before the National Labor Relations 
Board by reason of the failure of plaintiff’s officers to 
comply with the said order of December 19, 1952 
and granting to the plaintiff such further relief as 
may be just and proper. 

The grounds for this motion are that the defendants 
will, unless restrained as aforesaid, deprive the plain¬ 
tiff of its compliance status under said Act. 

Personally served copy of the within on Charles M. 
Irelan, United States District Attorney, December 31, 
1952, by personally serving Mrs. J. Langer, Secretary. 

W. B. Matthews, 

TJ. S. Marshal in and for the D. of C. 

By-, 

Deputy TJ. S. Marshal. 

Personally served copy of the within on Paul M. 
Herzog, individually and as Chairman of the National 
Labor Relations Board and John M. Houston, Abe 
Murdock, Paul L. Styles, Ivar H. Peterson, individu¬ 
ally and as members of the National Labor Relations 
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Board, each and all January 2, 1953, by personally 
serving David Findling, Associate General Counsel. 

W. B. Matthews, 

U. S. Marshal in and for the D. of C. 

By-, 

Deputy U. S. Marshal. 

59 In support of this motion, plaintiff refers 
to the annexed affidavit of Joseph P. Selly. 

Victor Rabinowitz, 

Victor Rabinowitz, 

David Rein, 

David Rein, 

Joseph Forer, 

Joseph Forer, 

Attorneys for Plaintiff. 

December 31,1952. 
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60 United States District Court, District of 

Columbia 

Civil Action No. 5827-52 

American Communications Association, an Unin¬ 
corporated Association of More Than Seven 
Persons, plaintiff 

v. 

Paul M. Herzog, Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peter¬ 
son, Constituting the National Labor Relations 
Board, defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Affidavit in support of motion for preliminary 

injunction 

State of New York, 

County of New York, ss: 

Joseph P. Selly, being duly sworn, deposes and says: 
I am president of plaintiff American Communica¬ 
tions Association, and make this affidavit in support 
of plaintiff’s motion for an order pendente lite en¬ 
joining the defendants, who are members of the 
National Labor Relations Board (hereinafter referred 
to as the Board), from giving force to a certain pur¬ 
ported “order” issued by it under date of December 
19,1952. Plaintiff also seeks a temporary restraining 
order pending hearing and determination of this 
motion. Plaintiff claims that the “order” of the de¬ 
fendants, which was issued without notice or hearing, 
is illegal, arbitrary and beyond the power of the 
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defendants to issue, and that irreparable injury will 
result to the plaintiff from its enforcement. 

Plaintiff is a trade union with jurisdiction over 
persons employed in the communications industry. 
In the past, plaintiff has been a party to many pro¬ 
ceedings before the Board involving the choice of 
collective bargaining representatives and it is now 
party to several such cases. 

61 Since the enactment of the Taft-Hartley Law 
in 1947, any union which wished to participate 
in an election for collective bargaining representative 
has been required to file with the Board, affidavits by 
each of its officers, pursuant to Section 9 (h) of the 
National Labor Relations Act as amended. Such 
affidavits, popularly known as “non-Communist” affi¬ 
davits, are oaths that the affiant is not a member of or 
affiliated with the Communist Party, and that he does 
not believe in, and is not a member of or supports any 
organization that believes in or teaches the overthrow 
of the Government by force or illegal means. 

For several years past, plaintiff has been in com¬ 
pliance with Section 9 (h) of the Act, and has partici¬ 
pated in labor board elections from time to time. The 
affidavits, under the law, are required to be filed an¬ 
nually, and plaintiff last filed affidavits of its officers 
in September, 1952, using for that purpose printed 
forms supplied by the Board. Subsequent to such 
filing, plaintiff received from the Board a letter, copy 
of which is annexed to the complaint as Exhibit A, 
declaring that plaintiff was in compliance with Section 
9 (h), and would be considered in compliance there- 
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with until June 10, 1953, the anniversary date of the 
earliest current affidavit on file. 

On December 22, 1952, without prior notice of any 
kind, or any sort of hearing, I received a letter from 
the Board, enclosing a purported order. The‘order,” 
a copy of which is annexed to the complaint as Exhibit 
B, provides that unless I fill out an attached question¬ 
naire, plaintiff will be declared out of compliance with 
Section 9 (h). The questionnaire contains six ques¬ 
tions: the first four would require me to reaffirm the 
affidavits I filed in 1949, 1950, 1951 and 1952; the fifth 
and sixth would require me to state that I have not 
been a member of or affiliated with the Co mmunis t 
Party nor a member of any organization believing in 
the overthrow of the Government at any time 
62 since September 1949, when I filed my first 
affidavit under the Act. 

Several other officers of plaintiff received similar 
communications from the Board. 

It will be noted that there is no finding by the Board 
nor even a suggestion by it that plaintiff has not in 
fact complied with the requirements of the Act. The 
letter of September 5, 1952, Exhibit A to the com¬ 
plaint, is not rescinded or even referred to. In fact, 
plaintiff has, on several occasions since June, 1952, 
participated in Board conducted elections and no ques¬ 
tion was raised then, or is being raised now, as to 
plaintiff’s compliance with the law. 

The Board, by its “ order” of December 19, 1952, 
does not directly challenge plaintiff’s status; instead, it 
threatens to destroy that status unless plaintiff’s offi- 
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cers answer under oath certain questions which go far 
beyond the statutory requirements. 

Questions 1, 2, and 3 require plaintiff’s officers to 
reaffirm affidavits which are no longer operative, hav¬ 
ing been superseded by the June, 1952 affidavit. The 
truth or falsity of such affidavits cannot possibly af¬ 
fect plaintiff’s present status before the Board, since 
that status stems from its compliance with the statu¬ 
tory requirements in September, 1952. 

Question 4 requires plaintiff’s officers to reaffirm 
affidavits filed four months ago. It is difficult to see 
the justification for such an inquiry, unless it is pre¬ 
liminary to an investigation by the Board into the 
truth of the affidavits currently on file. But such in¬ 
vestigation is beyond the power of the Board. When 
the Taft-Hartley law was before Congress, this very 
problem was debated at length, and Congress deliber¬ 
ately withheld from the Board the power to inquire 
into the truth or falsity of the affidavits filed 
63 with it. Hitherto no one has been more 
prompt to recognize this limitation on its 
power than the Board itself, and it has on innu¬ 
merable occasions during the past five years, de¬ 
clared its own lack of power in this regard. The 
Board has been quick to admit that Congress intended 
it to act only in an administrative capacity with 
respect to the affidavits, and has referred to the 
Department of Justice any facts which have come 
to its attention with regard to their truth or falsity. 
The New York Times, in an editorial commenting 
on this situation yesterday states that “several scores” 
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of such affidavits have been so referred to the Depart¬ 
ment by the Board. 

Questions 5 and 6 require plaintiff’s officers to take 
an oath as to facts not covered by the law at all. The 
statutory language is clear enough, and the affidavit 
forms supplied by the Board have faithfully con¬ 
formed to it. If Congress had intended to cover the 
subjects of questions 5 and 6, it presumably would 
have done so; indeed, several suggestions have been 
made for the amendment of the law to cover the 
period between the annual affidavits, but the law has 
not been so amended, and it is not the function of the 
Board to make such amendments. 

The purported ‘ 1 order” of the Board is apparently 
the result of certain events which recently took place 
in the United States District Court for the Southern 
District of New York. In November, 1952, a Grand 
Jury, sitting in that Court subpoenaed your affiant 
and other officers of plaintiff, and asked us whether 
we had signed “non-Communist” affidavits, and 
whether they were in fact true. Your affiant admitted 
signing the affidavits, but, with respect to their truth 
or falsity, refused to answer, pleading his privilege 
under the Fifth Amendment to the Constitution. 
Upon information and belief, other officers of the 
plaintiff took a similar position. 

64 On November 25, 1952, the said Grand Jury, 
in violation of its oath of secrecy, and in fur¬ 
ther violation of Rule 6 (e) of the Federal Rules of 
Criminal Procedure, handed up a so-called “present¬ 
ment”, in which it unlawfully disclosed the proceed- 
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ings taking place before it. Said presentment made 
certain recommendations to the Board. Subsequently, 
and on about December 9, 1952, plaintiff filed a 
petition in the Southern District Court asking that 
said presentment be expunged on the ground, among 
others, that it was an abuse of power by the Grand 
Jury. That petition was argued in the District 
Court on December 17, 1952, but has not yet been 
decided. 

It will be noted that the “order” of the Board 
apparently relies on this 44 presentment”, and that 
the chairman of the Board dissented on the limited 
ground that the Southern District Court had not yet 
acted on plaintiff’s motion to expunge. 

Clearly my answers to the Grand Jury cannot give 
the Board any powers it did not already have. It 
is my understanding that I had a legal right to 
refuse to answer the questions put to me, and that 
no inference can legally be drawn from my refusal 
to answer. It is my further understanding that I 
may not be compelled to explain why I chose to 
exercise my privilege before the Grand Jury. I can¬ 
not see how my refusal to answer, or the presentment 
of the Grand Jury can possibly give the Board the 
right to compel me to re-affirm affidavits filed years 
ago, which have no operative effect at all today. Nor 
can the Board, by virtue of the events described above, 
now claim the right to inquire into the truth or falsity 
of affidavits filed before it—a right it has disavowed 
since the Act was amended in 1947. And certainly, 
my lawful refusal to answer certain questions put 




88 PAUL M. HERZOG ET AL. VS. UE ET AL« 

by the Grand Jury cannot give the Board power to 
compel me to take an oath as to matters not required 
by statute. 

65 The Board seeks to justify its order on the 
ground that it is necessary to prevent “an 
abuse of process.” There is on the record no evi¬ 
dence at all of abuse of the Board’s process; if there 
were such evidence, it would be the function of the 
Department of Justice to take appropriate steps. 
Certainly abuse of process, if it did exist, could not 
be stopped by re-affirmation of the affidavits. 

It is clear that the Board is here exceeding its 
powers, and that without the intervention of this 
Court, plaintiff will suffer irreparable injury unless it 
acquiesces in such abuse of authority. Plaintiff is a 
party to at least two proceedings before the Board 
in which representation elections are imminent. In¬ 
deed, in one of them, Matter of Globe Wireless, Inc., 
an election has been ordered by the Board to be held 
before January 15, 1953. In the other, Matter of 
American Cable & Radio, the Board has had before 
it a petition for an election for about six months, and 
decision is expected momentarily. If the Board car¬ 
ries out its threat to declare plaintiff out of compli¬ 
ance, plaintiff will not be permitted to participate in 
those elections, and plaintiff’s members will be unable 
to choose plaintiff as her collective bargaining 
represenative. 

Such abuse of its powers by the Board is not a 
trivial or unimportant matter. It is never unim¬ 
portant when a statutory agency exceeds the power 
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given it by law. Here, in addition, serious conse¬ 
quences may result from the arbitrary and illegal use 
of power by the Board. For if the Board may go 
back four years and get a reaffirmation of affidavits 
which are no longer operative, and out of which no 
rights currently stem; if the Board may require 
regular reaffirmations of affidavits currently 
66 effective; if the Board may extend the scope of 
the affidavit required by law to be filed with it, 
presumably it may take still other steps to determine 
the truth or falsity of the affidavits filed with it, and 
may, in still other respects, vary the scope of the 
affidavit required to be filed with it. Indeed, the very 
order of the Board here under discussion alleges that 
“ failure to file a timely answer * * * will result in a 
finding by the Board that there is reasonable doubt 
as to the truth and validity” of the affidavits filed—a 
finding the Board has no power to make. If the 
Board has determined that it may exercise authority 
denied to it by Congress, it is best that it be checked 
at the very threshold of its illegal assumption of 
power. 

Still another reason exists why this abuse of power 
by the Board should be checked. Reaffirmation of 
stale affidavits relating to membership in or affilia¬ 
tion with the Communist Party is not a light matter 
in the context of today’s political situation. A charge 
of such membership is easily made, and not always 
easily met in a hysterical atmosphere, before a jury 
subject to all the pressures of our day. Because the 
passage of time always works to the disadvantage of 
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defendants in criminal cases, Congress has, as a matter 
of sound public policy, passed statutes of limitations 
which, in the case of perjury, is three years. 

Question 1 would require plaintiff’s officers to re¬ 
affirm an affidavit already over three years old. The 
Justice Department has had three years—the maxi¬ 
mum permitted by law—in which to bring a proceed¬ 
ing against plaintiff’s officers. It has not done so, 
presumably because it had no evidence of such viola¬ 
tion. But the order of the Board, requiring 
67 current re-affirmance would, in effect, extend 
that statute of limitations another three years, 
so that in 1955, any of plaintiff’s officers might be 
compelled to meet charges that he committed perjury 
in 1949. He would be compelled to meet evidence 
six years old, whereas the public policy enacted into 
law by Congress has decreed that no one should be 
compelled to meet evidence more than three years old, 
in a prosecution for perjury. To a varying degree, 
the same argument applies to questions 2, 3 and 4 
as well. 

Under any circumstances, it is an injustice to de¬ 
prive anyone of the benefits of the statute of limita¬ 
tions. This injustice is compounded when the crime 
is one of perjury in connection with alleged 
subversive activity. 

One additional evil result of the Board’s illegal 
and arbitrary exercise of power appears. As it stated 
above, the spark which set off action by the Board 
was the lawful refusal of plaintiff’s officers to answer 
questions put by the Grand Jury. The United States 
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Supreme Court has declared, time and time again, 
that the privilege guaranteed by the Fifth Amendment 
is available to the innocent as well as the guilty, and 
that no inference of any kind may be drawn from its 
exercise. Yet the ruling of the Board is an oblique 
attack upon the officers of plaintiff because they chose 
to exercise their privilege. In effect, it seeks to- 
punish plaintiff and its officers, because they exercised 
a right given to them under the Constitution. If 
rights guaranteed by the Constitution are to be of 
genuine value, their exercise cannot be accompanied 
by any sort of penalty, punishment or restraint. 

It will be noted that the order of the Board is not 
of general application. It was directed only to plain¬ 
tiff’s officers and, upon information and belief, 
68 to the officers of two or three other unions 
whose officers took a similar position. Thus the 
order constitutes an unlawful discrimination against 
plaintiff’s officers and others who exercised their 
constitutional rights. 

As is pointed out above, plaintiff will suffer irrep¬ 
arable injury if the Board is permitted to declare 
plaintiff out of compliance on January 7, 1953, as it 
now threatens. Indeed, the injury will not only be 
irreparable—it will also be immediate, as the collec¬ 
tive bargaining election in the Globe Wireless case 
will be held within a very few days after that date. 
For that reason, plaintiff requests a temporary re¬ 
straining order, restraining enforcement of the 
Board’s order until this Court has passed upon it. 
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Failure to grant a temporary restraining order will, 
as has been pointed out, cause grave injury to plain¬ 
tiff. No possible injury can result to defendants or 
any one else if the order is granted. There is nothing 
new in the current situation which demands prompt 
action by defendants. Eighteen months ago, your affi¬ 
ant and the other officers of plaintiff were questioned 
by a Congressional Committee. At that time they 
likewise relied on their constitutional rights. Such 
testimony was released by the said Committee in about 
the fall of 1951. It received widespread publicity at 
the time, but even if the Board did not then hear of 
it, it was called to the attention of the Board in June 
1952 in the course of the hearing in Matter of Amer¬ 
ican Cable & Radio, referred to above. At that time, 
the testimony by plaintiff’s officers before said com¬ 
mittee was offered in evidence by one of the parties 
to the proceeding. 

The Board has therefore known of the position 
taken by plaintiff and its officers for at least six 
months, and perhaps much longer. If the Board 
could wait six months or a year before 
69 adopting the order complained of, it can wait 
another few days until there has been a. judicial 
determination of its right so to act. 

No previous application has been made for the relief 
requested herein. 

Wherefore, plaintiff respectfully prays for an order 
against the defendants temporarily enjoining them 
from enforcing their order of December 19, 1952, and. 
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pending the determination of this motion, for a tem¬ 
porary restraining order to the same effect. 

Joseph P. Selly. 
Joseph P. Selly. 

Sworn to before me this 30th day of December 1952. 

Irving L. Golomb, 

Irving L. Golomb, 
Notary Public, State of New York. 

70 In the United States District Court for 
the District of Columbia, Civil Division 

Civil Action No. 5827-52 

American Communications Association, plaintiff 

v. 

The National Labor Delations Board, Paul M. 
Herzog, Chairman of the Board, et al., defend¬ 
ants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Order 

Plaintiff, having moved for a temporary restrain¬ 
ing order in the above entitled cause and a hearing 
having been held thereon, it is hereby ordered that 
the motion for a temporary restraining order be and 
it hereby is denied. 

And it is further ordered that a hearing on the 
motion for preliminary injunction be and it hereby 
is set for Monday, January 5, 1953, at 11 a.m. 

Edward M. Curran, 

Edward M. Curran, 

Associate Justice. 

Dated December 31,1952. 


246118—53-7 
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71 In the United States District Court for 
the District of Columbia, Civil Division 

Civil Action No. 5827-52 

American Communications Association, plaintiff 

v. 

Paul M. Herzog, et al., defendants 
Filed January 5, 1953. Harry M. Hull, Clerk. 

Motion of defendants to dismiss complaint and 
opposition to prayer for injunctive relief 

Come now the defendants herein, by their attorneys, 
and move the Court to dismiss the complaint in the 
above-entitled matter, for the following reasons: 

1. The Court is without jurisdiction of the subject 
matter of this action. 

2. The complaint fails to state a claim which en¬ 
titles plaintiff to equitable or other relief. 

Wherefore, it is respectfully submitted that the 
complaint be dismissed and that plaintiff’s prayer for 
preliminary injunctive relief be denied. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

Marcel Mallet-Prevost, 

Marcel Mallet-Prevost, 

Attorney, 

National Labor Relations Board, Washing¬ 
ton, D. C., Attorneys for defendants . 
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72 United States District Court for the 

District of Columbia 

Civil No. 5827-52 

American Communications Association, plaintiff 

v. 

Paul M. Herzog, et al., defendants 

Filed February 6, 1953. Harry M. Hull, Clerk. 

Judgment 

This cause came on to be heard on the plaintiff’s 
motion for a preliminary injunction. Defendants 
thereafter filed a motion to dismiss the complaint. 
It appearing upon the hearing, that the facts are 
undisputed, the parties submitted to the Court the 
plaintiff’s application for a permanent injunction. 
The Court having heard the parties, having consid¬ 
ered their memoranda filed herein and having issued 
its written opinion, upon the entire record herein, 
including the complaint and affidavit filed herein, 
does this 6th day of February 1953, make the follow¬ 
ing findings of fact, conclusions of law, and judgment. 

FINDINGS OF FACT 

1. The plaintiff, American Communications Asso¬ 
ciation is a voluntary unincorporated labor organi¬ 
zation engaged in bargaining for and in behalf of its 
members with respect to their hours, wages and 
conditions of employment. 

2. The defendants, Paul M. Herzog, John M. Hous¬ 
ton, Abe Murdock, Paul L. Styles and Ivar H. Peter- 
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son, constitute the National Labor Relations Board, 
(hereinafter called the Board) which is a govern¬ 
ment agency created by the National Labor Relations 
Act of 1937, as amended (hereinafter called the Act). 
The principal place and office of business of the 
Board is in the District of Columbia. 

3. In 1949, 1950, 1951, and 1952, the plaintiff duly 
filed with the Board the requisite registration state¬ 
ments, financial data and non-Communist affidavits 
and certificates of union officers as required by Sec¬ 
tion 9 (f), (g), and (h) of the Act. Such compli¬ 
ance has been acknowledged by the Board. On 
September 5, 1952, the plaintiff duly received from 

the Board an official notification which stated: 
73 ‘The National Labor Relations Board will con¬ 
sider the organization in compliance with Sec¬ 
tion 9 (f) and (g) of the Act until December 31,1952, 
and under Section 9 (h) until June 10, 1953, provided 
there are no intervening changes in officers.” 

4. There have been no intervening changes in the 
officers of the plaintiff. 

5. On December 19, 1952, the Board without notice 
or hearing issued and sent to the plaintiff and certain 
of its officers a “Notice and Order” entitled “In the 
matter of compliance of American Communications 
Association with Section 9 (h) of the National Labor 
Relations Act, as amended.” 

6. Said Notice and Order was prompted by certain 
recitals contained in a presentment, handed up by a 
grand jury in the United States District Court for 
the Southern District of New York and forwarded 
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by Judge Edward Weinfeld of that court, which 
reported that officers of the plaintiff union had ap¬ 
peared before the grand jury, and while identifying 
the affidavits filed by them with the Board, had 
pleaded their constitutional privilege with respect 
to the truth or falsity of such affidavits. The pre¬ 
sentment recommended that the matter be referred 
to the Board and suggested specific forms of admin¬ 
istrative action which in the opinion of the grand 
jury were indicated and appropriate. 

7. By the terms of said Notice and Order, the 
Board directed that unless on or before December 30, 
1952, certain officers of the plaintiff filled out and 
signed under oath a certain questionnaire therewith 
enclosed, the plaintiff would be declared by the Board 
to be out of compliance with the filing requirements 
of Section 9 (h) of the Act. The enclosed question¬ 
naire required each of these officers of the plaintiff 
to reaffirm his non-Communist affidavits filed in 1949, 
1950, 1951, and 1952, and to swear that at all times 
since the filing of the first such affidavit he had not 
been a member of the Communist Party or believed 
in or supported any organization that believes in or 
teaches the overthrow of the United States govern¬ 
ment by force or by any illegal or unconstitutional 
methods. 

8. On December 23, 1952, the plaintiff applied to 
the Board for an extension of time with respect to 
said Notice and Order, and the Board extended the 
time for the filing of the answers to the question¬ 
naire until January 7,1953. 
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9. Unless restrained, the action of the Board 
74 will cause the plaintiff irreparable injury, by 
depriving it of access to the remedies and 
procedures provided by the Act, and of its rights 
under the Act. 

10. Plaintiff has exhausted its administrative 
remedies. 

CONCLUSIONS OF LAW 

1. The Court has jurisdiction in the premises. 

2. The Board is without authority to require the 
officers of the plaintiff to file any affidavits other than 
those required by Section 9 (h) of the Act or to 
submit any questionnaire to the officers of the plain¬ 
tiff, or to impose any terms or conditions other than 
as provided in the Act as a condition of compliance. 

3. The Board is without authority to inquire as to 
the truth or falsity of affidavits filed pursuant to the 
provisions of Section 9 (h) of the Act. The Board’s 
only functions with regard to such affidavits are 
administrative. 

4. The presentment of the grand jury in the United 
States District Court for the Southern District of 
New York does not provide a basis for the Board’s 
Notice and Order of December 19, 1952, since the 
grand jury could not confer investigatory powers upon 
the Board. 

5. The Board’s Notice and Order of December 19, 
1952, is illegal, null and void. 

6. Unless restrained, the action of the defendants 
will cause the plaintiff irreparable injury. 
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7. The plaintiff has no adequate remedy at law. 

8. The plaintiff has exhausted its administrative 
remedies. 

9. The plaintiff’s application for a declaratory judg¬ 
ment setting aside the Board’s Notice and Order of 
December 19, 1952, and for a permanent injunction 
restraining the Board from taking any action there¬ 
under or similar thereto should be granted, and the 
motion to dismiss the complaint should be denied. 

ORDER AND JUDGMENT 

Upon the entire record herein, it is by the 
75 Court, Ordered, Adjdged and Decreed. 

1. That the motion to dismiss the complaint 
be and it hereby is denied. 

2. That the Notice and Order of December 19,1952, 
issued by the National Labor Relations Board to the 
plaintiff and the questionnaires promulgated therein 
are null and void, and said Notice and Order is hereby 
set aside. 

3. That the defendants, Paul M. Herzog, John M. 
Houston, Abe Murdock, Paul L. Styles, and Ivar EL 
Peterson, constituting the National Labor Relations 
Board, their successors in office, and their subordi¬ 
nates, representatives, officers, agents, servants, em¬ 
ployees and attorneys and all persons in active con¬ 
cert or participation with them, be, and they hereby 
are, permanently enjoined from: 

a. In any way giving any force and effect to the 
said Notice and Order dated December 19, 1952. 

b. Requiring plaintiff or any of its officers to make 
or file any affidavits or questionnaires or statements 
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other than the annual affidavits and financial state¬ 
ments required by Section 9 (f), (g), and (h) of the 
Act. 

c. Declaring plaintiff out of compliance with the 
provisions of Section 9 (h) of the said Act by reason 
of the failure of any of the plaintiff’s officers to com¬ 
ply with said Notice and Order of December 19, 1952, 
or with any request, direction or order by the defend¬ 
ants that plaintiff or any of its officers make or file 
any affidavits, questionnaires, or statements other than 
the annual affidavits and financial statements in the 
form and content required by Section 9 (f), (g), and 
(h) of the Act. 

d. Penalizing plaintiff, its officers, affiliates, locals 
or members in any way whatsoever, or in any way 
depriving them of any of the rights or privileges they 
may have under the Act because of the failure of 
plaintiff or any of its officers, to comply with any 
requests, directions or orders by the National Labor 
Relations Board as set forth above. 

F. Dickinson Letts, 

F. Dickinson Letts, 

Judge. 

Copy received January 30,1953. 

David P. Findling, 
Counsrt for Defendants. 

2/4/53. Notification of change in Paragraph 6 of 
Findings of Fact sent this day to Forer & Rein, coun¬ 
sel for plaintiffs. 

Arnold Ordman, 
Attorney for NLRB. 
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76 In the United States District Court for the 

District of Columbia 

Civil Action 5827-52 

American Communications Association, an Unin¬ 
corporated Association of More Than Seven 
Persons, plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peter¬ 
son, as Members of and Constituting the National 
Labor Relations Board, defendants 

Filed February 10, 1953. Harry M. Hull, Clerk. 

Notice of appeal 

Notice is hereby given that Paul M. Herzog, Paul 
L. Styles, Abe Murdock, John M. Houston and Ivar 
H. Peterson, defendants above named, hereby appeal 
to the Court of Appeals for the District of Columbia 
from the final judgment entered in this action on 
February 6, 1953. 

A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants. 

Dated at Washington, D. C., this 10 day of Feb¬ 
ruary 1953- 

Mail copies to Counsel for Plaintiff: Messrs. Forer 
& Rein, Att: David Rein, Esquire, 711 Fourteenth 
St., NW., Washington 5, D. C.; Victor Rabinowitz, 
Esquire, 76 Beaver Street, New York 5, New York. 
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77 In the United States District Court for the 

District of Columbia 

Civil Action No. 5827-52 

American Communications Association, an Unin¬ 
corporated Association of More Than Seven 
Persons, plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peter¬ 
son, as Members of and Constituting the Na¬ 
tional Labor Relations Board, defendants 

Piled February 18,1953. Harry M. Hull, Clerk. 

Designation as to contents of record on appeal 

The Defendants as set forth above hereby designate 
that the Record on Appeal to the Court of Appeals 
for the District of Columbia shall contain the fol¬ 
lowing: 

1. The complaint for injunction dated December 
30, 1952. 

2. Defendants’ motion to dismiss the complaint 
dated January 6, 1953. 

3. Memorandum opinion dated January 27, 1953, 
of Judge Letts granting plaintiffs’ motion for perma¬ 
nent injunction and denying defendants’ motion to 
dismiss complaint. 

4. Order granting injunctive relief, entered Febru¬ 
ary 6, 1953. 
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5. Notice of Appeal. 

6. This designation. 

A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants . 

February 18, 1953. 

78 In the United States District Court for the 

District of Columbia 

Civil Action No. 5827-52 

American Communications Association, an Unin¬ 
corporated Association of More Than Seven 
Persons, plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, 
Abe Murdock, John M. Houston, and Ivar H. 
Peterson, as Members of and Constituting the 
National Labor Relations Board, defendants 

Filed February 18, 1953. Harry M. Hull, Clerk. 

Acknowledgment of Service 

A copy of defendants * designation as to contents 
of record on appeal in the above cause has this day 
been served upon us by hand. 

David Rein, 

David Rein, 
Attorney for Plaintiff. 


Dated February 18,1953. 


104 PAUL M. HERZOG ET AL. VS. UE ET AL. 

79 United States District Court for the 

District of Columbia 

Civil Action No. 5827-52 

\ 

American Communications Association, plaintiff 

v. 

Paul M. Herzog, et al., defendants 

Filed February 20, 1953. Harry M. Hull, Clerk. 

Supplemental designation as to contents of record on 

appeal 

The Defendants, as set forth above, hereby designate 
that the Record on Appeal to the Court of Appeals 
for the District of Columbia, in addition to the parts 
heretofore designated on February 18, 1953, shall 
contain the following: 

1. The motion for temporary restraining order 
dated December 31,1952. 

2. The motion for preliminary injunction dated 
December 31,1952. 

3. The denial of plaintiffs’ motion for temporary 
restraining order. 

(S) A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants. 


February 20,1953. 
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80 In the United States District Court for 
the District of Columbia 

Civil Action No. 5827-52 

American Communications Association, plaintiff 

v. 

Paul M. Herzog, et al., defendants 

Filed February 27, 1953. Harry M. Hull, Clerk. 

'Appellee's designation of record 

The appellee hereby designates the following por¬ 
tions of the record to be included in the record on 
appeal in addition to those portions designated by 
the appellants. 

1. The exhibits attached to the complaint. 

2. The affidavit filed in support of the motions for 
temporary restraining order and preliminary in¬ 
junction. 

3. The judgment, findings of fact and conclusions 
of law entered by the Court on February 6, 1953. 

4. This designation. 

David Rein, 

David Rein, 
Attorney for Appellee. 

Certificate of Service 

I certify that on this 27th day of February 1953, 
I served the foregoing appellee’s designation of record 
on the appellants by mailing a true copy thereof, post- 
prepaid to their attorney, A. Norman Somers, Assist¬ 
ant General Counsel, National Labor Relations 
Board, Washington, D. C. 


David Rein. 
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81 United States District Court, District of 

Columbia 

Civil Action No. 5828-52 

International Fur & Leather Workers Union of 
United States and Canada, an Unincorporated 
Association of More Than Seven Persons, 251 
Fourth Avenue, New York, N. Y., plaintiff 

v . 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peter¬ 
son, as Members of and Constituting the Na¬ 
tional Labor Relations Board, defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Complaint in action for declaratory judgment and 

injunctive relief 

Plaintiff by its attorneys, Forer & Rein, and Harold 
I. Cammer, for its complaint against the defendants, 
respectfully alleges: 

1. Plaintiff International Fur & Leather Workers 
Union of United States and Canada is an unincorpo¬ 
rated association of more than seven persons, and a 
labor organization organized for the purpose of and 
engaging in collective bargaining for and in behalf 
of its members, with respect to wages, hours, and con¬ 
ditions of employment. The principal office of plain¬ 
tiff is located in New York, New York. Its member¬ 
ship comprises workers engaged in the fur, leather, 
and related industries. It has members employed 
in said industries in various parts of the United 
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States and Canada, and it is in collective bargaining 
relationship and has collective bargaining agree¬ 
ments with many employers’ and trade associations 
and with hundreds of employers. 

82 2. Paul M. Herzog is chairman, Paul L. 

Styles, Abe Murdock, John M. Houston and 
Ivar H. Peterson are members of and constitute the 
National Labor Relations Board (hereinafter referred 
to as the Board). The Board is a government agency 
created by the National Labor Relations Act of 1935, 
29 U. S. C. 151 et seq. (Hereinafter referred to as 
the Act) and exercising its powers by virtue of that 
Act as amended from time to time. The defendants 
are found in the District of Columbia. 

3. This action arises under the Constitution of the 
United States; under the Act, as amended, 29 U. S. C. 
Sec 151 et seq., a law of the United States affecting 
commerce; under the Declaratory Judgment Act, 28 
U. S. C. Sec. 400, a law of the United States; and 
under the Administrative Procedure Act, 5 U. S. C. 
Sec. 100 et seq., a law of the United States. 

4. Under and by virtue of the terms of the Act, as 
amended, a labor organization may not be certified 
as the collective bargaining representative of em¬ 
ployees of an employer engaged in the production of 
goods for commerce unless it has caused each of its 
officers to file annually with the Board affidavits, 
pursuant to and in the form provided by Sec. 9 (h) 
of said Act, to the effect that said officer is not a 
member of or affiliated with the Communist Party, 
and that lie does not believe in, and is not a member 
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of or supports any organization that believes in or 
teaches the overthrow of the Government by force 
or illegal means. Under the terms of said Act such 
affidavits are required to be filed with the defendants 
annually. 

5. In or about July, 1952, each of the officers of 
plaintiff duly filed with the defendants the affidavits 
required by the Act, using the forms supplied by the 

defendants for such purposes. On or about and 
83 under date of July 18, 1952, the Board notified 
the plaintiff that it was in compliance with 
Sec. 9 (h) of the Act, and would be considered in 
compliance therewith until June 18, 1953, said date 
being the anniversary date of the earliest of the 
current affidavits filed by plaintiff, “provided there 
are no intervening changes in your officers. ” A copy 
of said notification is annexed hereto as Exhibit A. 

6. Under the terms of the Act, and the Rules and 
Regulations promulgated by the Board pursuant 
thereto, plaintiff thereby became eligible to participate 
in representation proceedings conducted by defend¬ 
ants pursuant to Sec. 9 (c) of the Act, and to partici¬ 
pate in collective bargaining elections held by the 
Board. 

7. On December 22, 1952, plaintiff received in the 
mail a communication from the Board enclosing a 
copy of an Order made by the Board under date of 
December 19, 1952. By the terms of said Order, the 
Board directed that unless on or before December 
30, 1952, Ben Gold, the president of plaintiff, filled 
out and signed, under oath, a certain questionnaire 


PAUL M. HERZOG ET AL. VS. UE ET AL, 


109 


therewith enclosed, the plaintiff would be declared 
by the defendants to be out of compliance with the 
filing requirements of Sec. 9 (h) of the Act. There¬ 
after, and on December 24, 1952, on request of plain¬ 
tiff, defendants granted an extension of time until 
January 7, 1953. A cox>y of the communication ad¬ 
dressed to plaintiff and of the Order and question¬ 
naire enclosed therewith, is annexed hereto as Exhibit 
B and made a part hereof. 

8. Said Order of the Board was made by it ex 
parte and without notice of any kind either to plain¬ 
tiff or to any of its officers, and without a hearing of 
any description. 

84 9. Said Order is unauthorized and illegal and 

in excess of the powers granted to the Board 
under the Act, and constitutes an illegal and improper 
attempt to usurp powers not given to them by law 
for the following reasons, among others: 

(a) The said Order deprives plaintiff of property 
without due process of law, in violation of the Fifth 
Amendment to the Constitution of the United States, : 
in that it was made without notice or hearing; 

(b) The said order was made in violation of the 
Act, and the rules and regulations made pursuant ; 
thereto, and in violation of the Administrative Pro¬ 
cedure Act, 5 U. S. C. 1001 et. seq. in that said order 
was made without notice or hearing and without 
otherwise complying with the provisions of said Acts; 

(c) The Board has no authority under the Act,: 
or the rules and regulations made pursuant thereto, 
to impose on plaintiff and its officers, requirements in 
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addition to those imposed by the Act, and particularly 
Sec. 9 (h) thereof; 

(d) The Board has no authority under the Act, 
to inquire into the truth or falsity of the affidavits 
filed by the officers or plaintiff, said power having 
been, by Congress, reserved to the Department of 
Justice, and other law enforcement agencies of the 
United States; 

(e) The questions posed by the Board in the ques¬ 
tionnaire above referred to are irrelevant to the cur¬ 
rent compliance of plaintiff and its officers with Sec. 
9 (h); questions 1, 2, 4, and 5 in said questionnaire 
in particular have no bearing on the current status 
of plaintiff as a labor organization in compliance 

with Sec. 9 (h) as aforesaid; 

85 (f) The action threatened by the Board for 

the failure of plaintiffs president to file re¬ 
affirmations of affidavits no longer operative constitute 
a penalty upon plaintiff which the Board has no right 
to impose under any law of the United States. 

10. Plaintiff is a party to a number of proceedings 
now pending before the Board and intends shortly to 
participate in elections expected shortly to be directed 
by the Board to determine the employees 7 choice of 
representatives in various leather tanning and other 
establishments. 

11. If the Board should declare that the plaintiff is 
not in compliance with the provisions of Sec. 9 (h) 
pursuant to its aforesaid Order of December 19,1952, 
it will not permit plaintiff to participate in said elec¬ 
tions, and the members of the plaintiff, employed in 
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such establishments will be deprived of their right to 
choose plaintiff as their collective bargaining repre¬ 
sentative. 

12. By reason of the aforesaid, plaintiff and its 
members will suffer irreparable injury unless given 
relief by this Court. 

13. Plaintiff has no adequate remedy at law. 

Wherefore, plaintiff demands judgment 

1. Declaring the Board’s Order dated December 19, 
1952 to be null and void and of no effect; 

2. Restraining and enjoining both permanently and 
pendente lite, the Board and its officers, agents, at¬ 
torneys and representatives from 

(a) Declaring plaintiff out of compliance with the 
provisions of Sec. 9 (h) of the said Act, by reason 
of the failure of plaintiff president to comply with 
said Order of December 19,1952; 

86 (b) Requiring plaintiff or any of its officers 

to file any affidavits, questionnaires or other 
sworn statements other than those required by the 
Act, and the rules and regulations promulgated pur¬ 
suant thereto, as a condition of remaining in compli¬ 
ance with Sec. 9 (h) of the Act; 

(c) Refusing to permit plaintiff to participate in 
any Board proceeding by reason of the failure of 
plaintiff’s officers to comply with the defendants’ order 
of December 19,1952; 

(d) Holding any representation election in any 
Board proceeding to which plaintiff is a party with¬ 
out the participation of plaintiff so long as plaintiff 
and its officers have complied with the provisions of 
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Sec. 9 (h) of the Act, and have filed the affidavits re¬ 
quired by said Act; 

3. Granting such other and further relief as to the 
Court may seem just and proper. 

Yours, etc. 

Forer & Rein, 

By David Rein, 

David Rein, 

71114th Street NW., Washington, D. C. 

Harold I. Cammer, 

9 East 4th Street, New York 16, N. Y. 

Attorneys for Plaintiff. 
Washington, D. C., December 30, 1952. 

87 Exhibit A 

Civil Action No. 5828-52 
National Labor Relations Board 

WASHINGTON 25, D. C. 

Office of the General Counsel 

July 18, 1952. 

Filed December 31, 1952. Harry M. Hull, Clerk. 
Mr. Pietro Lucchi, 

International Secretary-Treasurer, International 
Fur & Leather Workers Union, 251 Fourth 
Avenue, New York 10, New York. 

Dear Mr. Lucchi: This will acknowledge receipt 
of your letter of July 17, 1952, enclosing material 
submitted by your organization in accordance with the 
filing requirements of Section 9 (h) of the Labor 
Management Relations Act, 1947. 
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The National Labor Relations Board will consider 
your organization in compliance with Section 9 (f) 
and (g) of the Act until December 31,1952, and under 
Section 9 (h) until June 18, 1953, provided there are 
no intervening changes in your officers. 

Our Regional and Sub-Regional offices have been 
notified of your renewal of compliance. 

This of course, does not cover your local organi¬ 
zations. Each local must separately meet the above 
filing requirements of the Act in order to enjoy its 
benefits. 

We will give you thirty days advance notice, when¬ 
ever possible, of pending expiration of compliance as 
reflected by our records. We assume no responsibility 
for notification as it is your obligation to keep this 
material up to date. 

Very truly yours, 

(S) Robert Frazer, 
Affidavit Compliance Officer . 

88 Exhibit B 

National Labor Relations Board 

WASHINGTON, D. C. 

Civil Action No. 5828-52 

Filed December 31, 1952. Harry M. Hull, Clerk. 

December 19,1952. 

International Fur & Leather Workers’ Union op 

U. S. & Canada, 

251 4th Avenue, New York 10, New York. 

Gentlemen: Enclosed herewith is a copy of “Notice 
and Order,” with accompanying questionnaire, sent 
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this day by the National Labor Relations Board to 
Ben Gold, President, an officer of your union who 
filed non-Communist affidavits with the Board under 
Section 9 (h) of the National Labor Relations Act, 
as amended. 

You will note that failure of Ben Gold to make 
timely answer will result in a determination by this 
Board that the International Fur & Leather Work¬ 
ers’ Union of U. S. & Canada is not in compliance 
with Section 9 (h) of the Act. 

Sincerely yours, 

(S) Ogden W. Fields, 

Executive Secretary. 

89 United States of America 

Before the National Labor Relations Board 

Civil Action No. 5828-52 

In the Matter of Compliance of International 
Fur & Leather Workers’ Union of U. S. & 
Canada With Section 9 (h) of the National 
Labor Relations Act, as Amended 

To Ben Gold, president, International Fur & Leather 
Workers’ Union of U. S. & Canada. 

Filed December 31, 1952. Hariy M. Hull, Clerk. 

Notice and Order 

In a presentment of a Federal Grand Jury of the 
Southern District of New York, dated November 25, 
1952, thereafter transmitted to the National Labor 
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Relations Board by United States District Judge 
Edward Weinfeld, the Board was advised that certain 
officers of the International Fur & Leather Workers 7 
Union of U. S. & Canada, and other named labor 
organizations, were initially confronted with the non- 
Communist affidavits they had filed, on the basis of 
which their unions had been certified by the 
N. L. R. B.; that “They were then asked whether the 
sworn statements they had made in these affidavits 
denying Communist affiliation were true;” and that 
they “refused to answer this and similar questions, 
claiming that the answer might tend to incriminate 
them, and invoking the 5th Amendment to the Federal 
Constitution.” 

Upon inquiry, to the Court, the Board was there¬ 
after informed that you, an officer of the International 
Fur & Leather Workers 7 Union of U. S. & Canada 
had so refused to answer. 

Under these circumstances, the Board deems it 
necessary, in order to protect its own processes from 
abuse, and to determine whether the International 
Fur & Leather Workers 7 Union of U. S. & Canada, 
is in fact in compliance with the filing requirements 
of Section 9 (h) of the National Labor Relations 
Act as amended, to be assured of the truth and validity 
of the non-Communist affidavits you have filed 
90 previously with the Board as an officer of the 
International Fur & Leather Workers 7 Union 
of U. S. & Canada. 

Wherefore, you are directed to answer under oath 
the questions appearing on the questionnaire attached 
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hereto and to return said questionnaire to Ogden W. 
Fields, Executive Secretary of the Board, Washing¬ 
ton, D. C. by December 30,1952. 

Notice is hereby given that failure to file a timely 
answer to each of these questions will result in a find¬ 
ing by the Board that there is reasonable doubt as to 
the truth and validity of your affidavits, and therefore 
in a declaration by the Board that International Fur 
& Leather Workers’ Union of U. S. & Canada is not 
in compliance with the filing requirements of Section 
9 (h) of the National Labor Relations Act, as 
amended. 

Dated, Washington, D. C., December 19,1952. 

By direction of the Board: 2 

Ogden W. Fields, 
Executive Secretary. 

91 questionnaire addressed to ben gold, presi¬ 
dent, INTERNATIONAL FUR & LEATHER WORK¬ 
ERS’ UNION OF U. S. & CANADA 

You Are Directed To Answer Under Oath the 
Following Questions: 

1. On August 30, 1950, you filed with the National 
Labor Relations Board, as President of International 
Fur & Leather Workers’ Union of U. S. & Canada, 
an affidavit under Section 9 (h) of the National Labor 
Relations Act, as amended, stating: (a) “I am not 
a member of the Communist Party or affiliated with 

2 Chairman Herzog dissents from the issuance of the Notice 
and Order at this time, on the ground that a motion to expunge 
the aforesaid presentment of the Grand Jury is now pending 
before the United States District Court. Member Houston did 
not participate in this matter, owing to absence because of illness. 


PAUL M. HERZOG ET AL. VS. UE ET AL. ' 117 

such party;” (b) “I do not believe in, and I am not 
a member of nor do I support any organization that 
believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or un¬ 
constitutional methods.” 

Do you affirm the truth of these statements? 

2. On August 1, 1951, you filed with the National 
Labor Relations Board, as President of International 
Fur & Leather Workers’ Union of U. S. & Canada, 
an affidavit under Section 9 (h) of the National 
Labor Relations Act, as amended, stating: (a) “I 
am not a member of the Communist Party or affili¬ 
ated with such party;” (b) “I do not believe in, and 
I am not a member of nor do I support any organ¬ 
ization that believes in or teaches, the overthrow of 
the United States Government by force or by any 
illegal or unconstitutional methods.” 

Do you affirm the truth of these statements? 

3. On July 18, 1952, you filed with the National 
Labor Relations Board, as President of International 
Fur & Leather Workers’ Union of U. S. & Canada, 
an affidavit under Section 9 (h) of the National 
Labor Relations Act, as amended, stating: (a) “I 
am not a member of the Communist Party or affili¬ 
ated with such party;” (b) “I do not believe in, and 
I am not a member of nor do I support any organ¬ 
ization that believes in or teaches, the overthrow of 
the United States Government by force or by any 

illegal or unconstitutional methods.” 

92 Do you affirm the truth of these statements? 

4. Have you at any time since August 30, 
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1950, been a member of the Communist Party or 
affiliated with such party? 

5. Have you at any time since August 30, 1950, 
believed in, or been a member of or supported any 
organization that believes in or teaches, the over¬ 
throw of the United States Government by force or 
by any illegal or unconstitutional methods? 

Signature_ 

Address _ 

(Street) 


(City and State) 

(The notary public or other person authorized by 
law to administer oaths must fill in completely all 
blank spaces below.) 

Subscribed and sworn to before me this_ 

day of_ A notary public or other 

person authorized by law to administer oaths and 
take acknowledgments in and for the 

County of_ 

State of_ 

My commission expires_ 

[seal] _ 

(Signature) 
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93 United States District Court for the 

District of Columbia 

Civil Action No. 5828-52 

International Fur and Leather Workers Union 
for United States and Canada, plaintiff 

v. 

Paul M. Herzog, et al., defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 
Plaintiff’s motion for a temporary restraining order 

Now comes the plaintiff by its attorneys, and upon 
the complaint herein and the affidavit of Ben Gold 
moves that the Court issue a temporary restraining 
order, restraining the defendants, their officers, agents, 
servants, employees and attorneys and all persons in 
active concert and participation with them from com¬ 
mitting the unlawful acts and activities set forth in 
the complaint. Plaintiff shows that: 

1. The unlawful acts and activities threatened by 
the defendants will be committed unless prohibited by 
order of this Court. 

2. Such acts and activities will cause the plaintiff 
irreparable injury for which it will have no adequate 
remedy at law. 

3. Such acts and activities will occur before a hear¬ 
ing can be held in ordinary course unless restrained 
by the Court. 
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4. A temporary restraining order is necessary to 
preserve the controversy herein and the jurisdiction 
of this Court. 

Harold Cammer, 
Harold Cammer, 

David Rein, 

David Rein, 

Joseph Forer, 

Joseph Forer, 
Attorneys for Plaintiff. 

94 United States District Court, District of 

Columbia 

Civil Action No. 5828-52 

International Fur and Leather Workers Union of 
United States and Canada, plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston and Ivar H. Peter¬ 
son, as Members of and Constituting the Na¬ 
tional Labor Relations Board, defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Motion for 'preliminary injunction 

Plaintiff moves this Court for a preliminary in¬ 
junction pendente lite restraining and enjoining the 
defendants, constituting the National Labor Relations 
Board, from giving effect to its Order dated Decem¬ 
ber 19, 1952, directing Ben Gold, as President of the 
plaintiff, to answer under oath the questions appear¬ 
ing on the questionnaire attached thereto under pen- 
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alty of a declaration that plaintiff: is not in compliance 
with the filing requirements of the National Labor 
Relations Act as amended, or from declaring that 
plaintiff has failed to comply with the filing require¬ 
ments of Section 9 (h) of said Act by reason of the 
failure to comply with the direction of said Order. 

Dated: December 31, 1952. 

Personally served copy of the within on Charles 
M. Irelan, United States District Attorney, December 
3,1952, by serving Mrs. J. Danger, Secretary. 

W. B. Matthews, 

TJ. S. Marshal in and for the D. of C. 

By-,-, 

Deputy TJ . S. Marshal. 

Personally served copy of the within on Paul M. 
Herzog, individually and as Chairman of the National 
Labor Relations Board, and John M. Houston, Abe 1 
Murdock, Paul L. Styles, Ivar H. Peterson, individ¬ 
ually and as members of the National Labor Board, 
each and all on January 2,1952, by personally serving 
David Pindling, Associate General Counsel. 

W. B. Matthews, 

TJ. S. Marshal in and for the D. of C. 

By -, -, 

Deputy TJ. S. Marshal. 
Forer axd Reix, 

By David Rein, 

David Reix, 

711 Fourteenth Street NW., Washington, D. C. 

Harold I. Cammer, 

9 East 40th Street, New York 16, New York, 

Attorneys for Plaintiff. 
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95 United States District Court, District of 

Columbia 

Civil Action No. 5828-52 

International Fur and Leather Workers Union of 
United States and Canada, plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston and Ivar H. Peterson, 
as Members of and Constituting the National 
Labor Relations Board, defendants 

Affidavit in support of motion for preliminary 
injunction and temporary restraining order 

Filed December 31, 1952. Hariy M. Hull, Clerk. 

State of New York, 

County of New York, ss: 

Ben Gold, being duly sworn, deposes and says: 

I am president of plaintiff International Fur and 
Leather Workers Union of United States and Canada, 
(hereinafter referred to as the International Union). 
The defendants constitute the National Labor Rela¬ 
tions Board (hereinafter referred to as the Board). 
I make this affidavit in support of plaintiff’s motion 
(1) for an order pendente lite enjoining the Board 
from giving effect to a certain Order issued by it 
ex parte under date of December 19, 1952, a copy of 
which is annexed to the complaint, and (2) for a 
temporary restraining order pending the hearing and 
determination of such motion. The Board’s order 
was made without notice or hearing, Chairman Herzog 
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dissenting on the limited ground that the Board should 
await the outcome of a pending proceeding in 
96 the United States District Court for the 
Southern District of New York to expunge a 
presentment handed up by a grand jury in that Court, 
and Board member Houston being absent. 

The order recites that under date of November 25, 

1952, a federal grand jury in the Southern District 
of New York, issued a presentment wherein it re¬ 
ported that certain officers of the International Union 
and of other named labor organizations were con¬ 
fronted before the grand jury with non-Communist 
affidavits which they had filed with the Board and 
that, although testifying that they had made the 
affidavits, they had refused, exercising their privilege 
under the Fifth Amendment, to answer any other 
questions respecting such affidavits, and that upon 
inquiry to the Court the Board had been informed 
that deponent was one of those who had so refused 
to answer. The order directs that deponent answer 
under oath a series of questions appearing on a ques¬ 
tionnaire, and that failure timely to comply ‘will 
result in a finding by the Board that there is reason¬ 
able doubt as to the truth and validity” of the affi¬ 
davits and “therefore a declaration by the Board” 
that the International Union “is not in compliance j 
with the filing requirements of the National Labor 
Relations Act, as amended” (hereinafter referred to j 
as the Act). 

The time for such compliance was originally fixed 
as December 30, but has been extended to January 7, 

1953. 
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97 This application is founded on the grounds 
that the said Order of the Board is unauthorized 
and illegal, and was beyond its power to issue, and 
that irreparable injury will result to the plaintiff from 
its enforcement. 

Plaintiff is a labor organization of approximately 
100,000 members employed in the fur, leather and 
related industries, and in contractual collective bar¬ 
gaining relationship with many hundreds of em¬ 
ployers and with many employers’ associations. Its 
officers are deponent who is president and Pietro 
Lucchi, who is secretary-treasurer. Plaintiff now is 
and heretofore has been a party to proceedings before 
the Board involving the choice of collective bargaining 
representatives. Several of such proceedings are 
presently pending. 

Under the provisions of the National Labor Re¬ 
lations Act, as amended in 1947 by the Taft-Hartley 
Law, a labor organization which wishes to participate 
in elections for collective bargaining representative, 
is required to file annually with the Board affidavits 
by each of its officers, pursuant to Section 9 (h) of 
the Act together with financial and other data required 
by Sections 9 (f) and (g) thereof. The form and 
content of such affidavits, commonly known as “non- 
Communist” affidavits, are prescribed by the statute, 
and are oaths that the affiant “is not a member of the 
Communist Party or affiliated with such party, and 
that he does not believe in and is not a member of or 
supports any organization that believes in or teaches, 
the overthrow of the United States Government by 
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force or by any illegal or unconstitutional 
methods.” 

98 Since August, 1950, plaintiff has been in 
compliance with these provisions of the Act and 
has participated in representation and other proceed¬ 
ings from time to time. The affidavits and other data 
have been filed annually, as required by the Act, since 
that time. Plaintiff last filed affidavits of its officers 
on or about July 18, 1952. All of such affidavits and 
data have been filed on the regular printed forms 
supplied by the Board. Subsequent to such filing, 
and on or about and under date of July 18, 1952, 
plaintiff received from the Board a notice, copy of 
which is annexed to the complaint as Exhibit A, de¬ 
claring that plaintiff was in compliance with Sections 
9 (h), 9 (f) and 9 (g), and would be considered in 
compliance therewith until June 18, 1953, the an¬ 
niversary date of the earliest current affidavit on file. 

On December 22, 1952, without prior notice of any 
kind, or any sort of hearing, plaintiff received from 
the Board a copy of the order hereinabove referred 
to. The questionnaire referred to in such order con¬ 
tains five questions: the first three would require 
me to reaffirm the affidavits I filed in 1950, 1951 and 
1952; the fourth and fifth would require me to state 
that I have not been a member of any organization 
believing in the overthrow of the Government at any 
time since August 30, 1950, when I filed my first 
affidavit under the Act. 

Said order is unauthorized and illegal under the 
statute. First, its issuance ex parte and without no- 
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tice or hearing is patently a denial of due process. 

Further, is not based upon a finding that plaintiff 
has not in fact complied with the requirements 
99 of the Act, or that there has been such a change 
in circumstance (such as a change of officers) 
as to require rescission of the notice issued July 18, 
1952, that plaintiff is in fact in compliance. No show¬ 
ing of failure to comply could indeed be made. 

Apparently the sole premise of the order is the 
recital in the grand jury presentment that I asserted 
my constitutional privilege with respect to the truth 
or falsity of the affidavit before the grand jury. 

But the grand jury’s presentment was itself unau¬ 
thorized and unlawful. It was a violation of its oath 
of secrecy, and in further violation of Rule 6 (e) of 
the Federal Rules of Criminal Procedure, and without 
legal effect or authority. Likewise, the recital in the 
Board’s order that upon inquiry of the Court it was 
advised that I had thus asserted the privilege before 
the grand jury was in violation of the requirement 
that the proceedings before the grand jury be secret. 
In any event a proceeding is now pending before the 
Court seeking to expunge the said presentment on the 
ground, among others, that it was an abuse of power 
by the grand jury. That petition was argued in the 
District Court on December 17, 1952, but has not yet 
been decided. 

Clearly my lawful and proper assertion of the priv¬ 
ilege before the grand jury cannot confer upon the 
Board any powers it does not already have. It is 
my understanding that no inference can legally be 
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drawn from my refusal to answer. It is my further 
understanding that I may not be compelled to 
100 explain why I chose to exercise my privilege 
before the grand jury. I cannot see how my 
refusal to answer, or the presentment of the grand 
jury can possibly give the Board the right to compel 
me to re-affirm affidavits filed years ago, which have 
no operative effect today. Nor can the Board, by 
virtue of the events described above, now claim the 
right to inquire into the truth or falsity of affidavits 
filed before it—a right it has disavowed since the Act 
was amended in 1947. And certainly, my lawful re¬ 
fusal to answer certain questions put by the grand 
jury cannot give the Board power to compel me to 
take an oath as to matters not required by statute. 

Consequently the Board is plainly threatening, by 
its order, imminently to destroy plaintiff’s status as a 
complying union unless I answer under oath questions 
which are unauthorized by, and go beyond the statu¬ 
tory requirements. 

Questions 1 and 2 would require me to reaffirm affi¬ 
davits which are no longer operative, having been 
superseded by the annual affidavit filed in July, 1952. 
The truth or falsity of the 1950 and 1951 affidavits 
cannot possibly affect plaintiff’s present status before 
the Board, since that status stems from its compliance 
with the statutory requirements in July 1952. So 
far as the Board is concerned such earlier affidavits 
are functus officio. 

Question 3 would require me to reaffirm an affidavit 
filed five months ago. There is no authority for this 
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inquiry nor justification therefor. If it is preliminary 
to an investigation by the Board into the truth of 
the affidavits currently on file, investigation is 
101 beyond the power of the Board. When the 
Taft-Hartley law was before Congress, this very 
problem was debated at length, and Congress de¬ 
liberately vested in, and only in the Department of 
Justice the power to inquire into the truth or falsity 
of the affidavits filed with it, withholding such power 
from the Board. 

The Board has itself heretofore recognized this limi¬ 
tation on its power and it has frequently, since the 
Taft-Hartley law has been in effect, declared its own 
lack of power in this area. Consequently the Board 
has heretofore referred such affidavits to the Depart¬ 
ment of Justice with any facts which have come to its 
attention with regard to their truth or falsity. 

Questions 4 and 5 would require me to take an oath 
as to facts not covered by the law’ at all. The statutory 
language is clear, and the affidavit forms supplied by 
the Board have faithfully conformed to it. If Con¬ 
gress had intended to cover the subjects of questions 
4 and 5, it presumably would have done so. Indeed, 
several suggestions have been made for the amendment 
of the law to cover the period between the annual 
affidavits, but the law has not been so amended, and 
it is not the function of the Board to make such 
amendments. 

Nor can the Board’s order be justified on the 
ground that it is necessary to prevent “an abuse of 
process.” There is on the record no evidence at all 
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of abuse of the Board’s process; if there were such 
evidence, it would be the function of the Department 
of Justice to take appropriate steps. Certainly abuse 
of process, if it did exist, could not be stopped by re¬ 
affirmation of the affidavits. 

102 It is clear that the Board is here exceeding 
its powers, and that without the intervention 
of this Court, plaintiff will suffer irreparable injury 
unless it acquiesces in such abuse of authority. Plain¬ 
tiff is a party to several pending representation pro¬ 
ceedings before the Board in which representation 
elections are imminent. If the Board carries out its 
threat to declare plaintiff out of compliance, plaintiff 
will not be permitted to participate in those elections, 
and plaintiff’s members will be deprived of their right 
to choose plaintiff as their collective bargaining rep¬ 
resentative. 

Such abuse of its powers by the Board is not a 
trivial or unimportant matter. The rights of plaintiff 
and of its members under existing collective bargain¬ 
ing agreements may be affected by the Board’s usurpa¬ 
tion of power not given it by law. 

The Board’s direction that “failure to file a timely 
answer . . . will result in a finding by the Board that 
there is reasonable doubt as to the truth and validity” 
of the affidavits filed—is as unreasonable as it is un¬ 
authorized. If the Board has determined that it may 
exercise authority denied to it by Congress, it is best 
that it be checked at the very threshold of its illegal 
assumption of power. 

Still another reason exists why this abuse of power 
by the Board should be checked. Reaffirmation of 
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stale affidavits relating to membership in or affiliation 
with the Communist Party is not a light matter in the 
context of today’s political situation. A charge of 
such membership is easily made, and not always 
103 easily met in a hysterical atmosphere, before 
a jury subject to all the pressures of our day. 
Because the passage of time always works to the dis¬ 
advantage of defendants in criminal cases, Congress 
has, as a matter of sound public policy, passed statutes 
of limitations which, in the case of perjury, is three 
years. By the device of this order the Board would 
extend that statute indefinitely. The Justice Depart¬ 
ment has adequate time under the legislative plan in 
which to bring a proceeding against plaintiff’s officers 
if it has evidence that the affidavits are false. It has 
not done so, presumably because it had no evidence 
of such violation. But the order of the Board, re¬ 
quiring current reaffirmance would, in effect, extend 
that statute of limitations another three years, so that 
in 1955, any of plaintiff’s officers might be compelled 
to meet charges that he committed perjury in 1950. 
He would be compelled to meet stale evidence, whereas 
the public policy enacted into law by Congress has 
decreed that no one should be compelled, in a prosecu¬ 
tion for perjury, to meet evidence more than three 
years old. To a varying degree, the same argument 
applies to questions 2 and 3 as well. 

Under any circumstances, it is an injustice to 
deprive anyone of the benefits of the statute of limi¬ 
tations. This injustice is compounded when the crime 
is one of perjury in connection with alleged sub¬ 
versive activity. 
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One additional evil result of the Board’s illegal 
and arbitrary exercise of power appears. As is 
stated above, the spark which set off action by 
104 the Board was the lawful refusal of plaintiff’s 
officers to answer questions put by the grand 
jury. The United States Supreme Court has de¬ 
clared, time and time again, that the privilege guar¬ 
anteed by the Fifth Amendment is available to the 
innocent as well as the guilty, and that no inference 
of any kind may be drawn from its exercise. Yet 
the ruling of the Board is an oblique attack upon the 
officers of plaintiff because they chose to exercise 
their privilege. In effect, it seeks to punish plaintiff 
because one of its officers lawfully exercised a right 
given under the Constitution. If rights guaranteed 
by the Constitution are to be of genuine value, their 
exercise cannot be accompanied by any sort of 
penalty, punishment or restraint. 

It will be noted that the order of the Board is not 
of general application. It was directed only to plain¬ 
tiff’s president and, upon information and belief, to 
the officers of two or three other unions whose officers 
took a similar position. Thus the order constitutes 
an unlawful discrimination against plaintiff’s officers 
and others who exercised their constitutional rights. 

As is pointed out above, plaintiff will suffer ir¬ 
reparable injury if the Board is permitted to declare 
plaintiff out of compliance on January 7, 1953, as 
it now threatens. Indeed, the injury will not only 
be irreparable—it will also be immediate, since the 
Board is expected to issue directions for collective 
bargaining elections in the two proceedings within 
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a short time after January 7, 1953, the adjourned 
effective date of the order. For that reason, 
105 plaintiff requests a temporary restraining 
order, restraining enforcement of the Board’s 
order until this Court has passed upon its validity. 

Failure to grant a temporary restraining order will, 
as has been pointed out, cause grave injury to plain¬ 
tiff. No possible injury can result to defendants or 
anyone else if the order is granted. There is nothing 
new in the current situation which demands prompt 
action by defendants. The assertion of the privilege 
before the grand jury has not created a change of 
circumstance within the meaning or provisions of 
the Act and affords no basis for the order. 

No previous application has been made for the 
relief requested herein. 

Wherefore, plaintiff respectfully prays for an order 
against the defendants temporarily enjoining them 
from enforcing their order of December 19, 1952, 
and, pending the determination of this motion, for a 
temporary restraining order to the same effect. 

Ben Gold. 

Ben Gold. 

Sworn to before me this 30th day of December 
1952. 

Ralph Shapiro, 

Ralph Shapiro, 

Notary Public, State of New York. 

Qualified in Kings County, No. 24-8940000. 

Certificates filed with Kings and N. Y. County 
Clerks and Registers. 

Commission expires March 30, 1952. 
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106 In the United States District Court for 
the District of Columbia, Civil Division 

Civil Action No. 5828-52 

INTERNATIONAL FUR & LEATHER WORKERS UNION OP 
the United States and Canada, plaintiff 

v. j 

The National Labor Relations Board, Paul M. j 
Herzog, Chairman of the Board, et al., defendants 

Filed December 31, 1952. Harry M. Hull, Clerk. 

Order 

Plaintiff, having moved for a temporary restraining 
order in the above entitled cause and a hearing hav- 

i 

ing been held thereon, it is hereby ordered that the 
motion for a temporary restraining order be and it 
hereby is denied. 

And it is further ordered that a hearing on the 
motion for preliminary injunction be and it hereby 
is set for Monday, January 5, 1953, at 11 a. m. 

Edward M. Curran, 

Edward M. Curran, 

Associate Justice. 
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107 In the United States District Court for 
the District of Columbia, Civil Division 

Civil Action No. 5828-52 

International Fur & Leather Workers Union of 
the United States and Canada, plaintiff 

v . 

Paul M. Her zog, et al., defendants 

Filed January 5,1953. Harry M. Hull, Clerk. 

Motion of defendants to discuss complaint and 
Opposition to prayer for injunctive relief 

Come now the defendants herein, by their attorneys, 
and move the Court to dismiss the complaint in the 
above-entitled matter, for the following reasons: 

1. The Court is without jurisdiction of the subject 
matter of this action. 

2. The complaint fails to state a claim which entitles 
plaintiff to equitable or other relief. 

Wherefore, it is respectfully submitted that the 
complaint be dismissed and that plaintiff’s prayer for 
preliminary injunctive relief be denied. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 
Marcel Mallet-Prevost, 

Attorney, 

National Labor Relations Board, Washing¬ 
ton, D. C., Attorneys for Defendants. 
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108 United States District Court for the 

District of Columbia 

Civil No. 5828-52 

International Fur & Leather Workers 7 Union op 
United States and Canada, plaintiff 

v. 

Paul M. Herzog, et al., defendants 

Filed February 6,1953. Harry M. Hull, Clerk. 

Judgment 

This cause came on to be heard on the plaintiff’s 
motion for a preliminary injunction. Defendants 
thereafter filed a motion to dismiss the complaint. It 
appearing upon the hearing that the facts are undis¬ 
puted, the parties submitted to the Court the plain¬ 
tiff’s application for a permanent injunction. The 
Court having heard the parties, having considered 
their memoranda filed herein and having issued its 
written opinion, upon the entire record herein, in¬ 
cluding the complaint and affidavit filed herein, does 
this 6th day of February 1953, make the following 
findings of fact, conclusions of law, and judgment. 

FINDINGS OF FACT 

1. The plaintiff, International Fur & Leather 
Workers Union of United States and Canada is a 
voluntary unincorporated labor organization engaged 
in bargaining for and in behalf of its members with 
respect to their hours, wages and conditions of 
employment. 
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2. The defendants, Paul M. Herzog, John M. Hous¬ 
ton, Abe Murdock, Paul L. Styles and Ivar H. 
Peterson, constitute the National Labor Relations 
Board (hereinafter called the Board) which is a 
government agency created by the National Labor 
Relations Act of 1937, as amended (hereinafter 
called the Act). The principal place and office of 
business of the Board is in the District of Columbia. 

3. In August 1950, and annually thereafter in 1951 

and 1952, the plaintiff duly filed with the Board 
109 the requisite registration statements, financial 
data and non-Communist affidavits and certifi¬ 
cation of union officers as required by Section 9 (f), 
(g) and (h) of the Act. Such compliance has been 
acknowledged by the Board. On July 18, 1952, the 
plaintiff duly received from the Board an official 
notification which stated: “The National Labor Re¬ 
lations Board will consider your organization in com¬ 
pliance with Section 9 (f) and (g) of the Act until 
December 31, 1952, and under Section 9 (h) until 
June 18, 1953, provided there are no intervening 
changes in your officers.” 

4. There have been no intervening changes in the 
officers of the plaintiff. 

5. On December 19, 1952, the Board without notice 
or hearing issued and sent to the plaintiff and its 
president a “Notice and Order” entitled “In the 
matter of compliance of International Fur & Leather 
Workers’ Union of United States and Canada with 
Section 9 (h) of the National Labor Relations Act, 
as amended.” 
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6. Said Notice and Order was prompted by certain 
recitals contained in a presentment, handed up by a 
grand jury in the United States District Court for 
the Southern District of New York and forwarded by 
Judge Edward Weinfeld of that court, which reported 
that officers of the plaintiff union had appeared before 
the grand jury, and while identifying the affidavits 
filed by them with the Board, had pleaded their con¬ 
stitutional privilege with respect to the truth or 
falsity of such affidavits. The presentment recom¬ 
mended that the matter be referred to the Board 
and suggested specific forms of administrative action 
which in the opinion of the grand jury were indicated 
and appropriate. 

7. By the terms of said Notice and Order, the Board 
directed that unless on or before December 30, 1952, 
the president of the plaintiff filled out and signed 
under oath a certain questionnaire therewith enclosed, 
the plaintiff would be declared by the Board to be out 
of compliance with the filing requirements of Section 
9 (h) of the Act. The enclosed questionnaire required 
the president of the plaintiff to reaffirm his non- 
Communist affidavits filed in 1950,1951, and 1952, and 
to swear that at all times since the filing of the first 
such affidavit he had not been a member of the Com¬ 
munist Party or believed in or supported any 
organization that believes in or teaches the overthrow 
of the United States government by force or by any 

illegal or unconstitutional methods. 

110 8. On December 23, 1952, the plaintiff ap¬ 

plied to the Board for an extension of time 
with respect to said Notice and Order, and the Board 
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extended the time for the filing of the answers to 
the questionnaire until January 7, 1953. 

9. Unless restrained, the action of the Board will 
cause the plaintiff irreparable injury, by depriving 
it of access to the remedies and procedures provided 
by the Act, and of its rights under the Act. 

10. Plaintiff has exhausted its administrative 
remedies. 

CONCLUSIONS OF LAW 

1. The Court has jurisdiction in the premises. 

2. The Board is without authority to require the 
officers of the plaintiff to file any affidavits other 
than those required by Section 9 (h) of the Act or 
to submit any questionnaire to the officers of the 
plaintiff, or to impose any terms or conditions other 
than as provided in the Act as a condition of 
compliance. 

3. The Board is without authority to inquire as 
to the truth or falsity of affidavits filed pursuant to 
the provisions of Section 9 (h) of the Act. The 
Board’s only functions with regard to such affidavits 
are administrative. 

4. The presentment of the grand jury in the United 
States District Court for the Southern District of 
New York does not provide a basis for the Board’s 
Notice and Order of December 19, 1952, since the 
grand jury could not confer investigatory powers 
upon the Board. 

5. The Board’s Notice and Order of December 19, 
1952 is illegal, null and void. 

6. Unless restrained, the action of the defendants 
will cause the plaintiff irreparable injury. 
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7. The plaintiff has no adequate remedy at law. 

8. The plaintiff has exhausted its administrative 
remedies. 

9. The plaintiff’s application for a declaratory 
judgment setting aside the Board’s Notice and Order 
of December 19, 1952 and for a permanent injunction 

restraining the Board from taking any action 
111 thereunder or similar thereto should be 
granted, and the motion to dismiss the com¬ 
plaint should be denied. 

ORDER AND JUDGMENT 

Upon the entire record herein, it is by the Court, 
Ordered, Adjudged and Decreed. 

1. That the motion to dismiss the complaint be 
and it hereby is denied. 

2. That the Notice and Order of December 19, 
1952, issued by the National Labor Relations Board 
to the plaintiff and the questionnaire promulgated 
therein are null and void, and said Notice and Order 
is hereby set aside. 

3. That the defendants, Paul M. Herzog, John M. 
Houston, Abe Murdock, Paul L. Styles, and Ivar H. 
Peterson, constituting the National Labor Relations 
Board, their successors in office, and their subordi¬ 
nates, representatives, officers, agents, servants, em¬ 
ployees and attorneys and all persons in active con¬ 
cert or participation with them, be, and they hereby 
are, permanently enjoined from: 

a. In any way giving any force and effect to the 
said Notice and Order dated December 19, 1952. 

b. Requiring plaintiff or any of its officers to make 
or file any affidavits or questionnaires or statements 
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other than the annual affidavits and financial state¬ 
ments required by Section 9 (f), (g), and (h) of 
the Act. 

c. Declaring plaintiff out of compliance with the 
provisions of Section 9 (h) of the said Act by reason 
of the failure of any of the plaintiff’s officers to com¬ 
ply with said Notice and Order of December 19, 1952, 
or with any request, direction or order by the de¬ 
fendants that plaintiff or any of its officers make or 
file any affidavits, questionnaires, or statements other 
than the annual affidavits and financial statements in 
the form and content required by Section 9 (f), (g), 
and (h) of the Act. 

d. Penalizing plaintiff, its officers, affiliates, locals 
or members in any way whatsoever, or in any way 
depriving them of any of the rights or privileges 
they may have under the Act because of the failure 
of plaintiff or any of its officers, to comply with any 
requests, directions or orders by the National Labor 
Relations Board as set forth above. 

F. Dickinson Letts, 

F. Dickinson Letts, 

Judge. 

Copy received, January 30,1953. 

David P. Findling, 
Council for Defendants. 

Notification of change in paragraph 6 of Findings 
of Fact sent this day to Forer & Rein, counsel for 
plaintiffs. 

Arnold Ordman, 
Attorney for NLRB. 

2/4/53. 
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112 In the United States District Court for 
the District of Columbia 

Civil Action 5828-52 

International Fur & Leather Workers Union of 
the United States and Canada, an Unincorpo¬ 
rated Association of More Than Seven Persons, 
plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peterson, 
as Members of and Constituting the National 
Labor Relations Board, defendants 

Filed February 10,1953. Harry M. Hull, Clerk. 

Notice of appeal 

Notice is hereby given that Paul M. Herzog, Paul L. 
Styles, Abe Murdock, John M. Houston and Ivar H. 
Peterson, defendants above named, hereby appeal to 
the Court of Appeals for the District of Columbia 
from the final judgment entered in this action on 
February 6,1953. 

A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel , 

National Labor Relations Board, 

Attorney for Defendants. 

Dated at Washington, D. C., this 10th day of Febru¬ 
ary 1953. 

Mail copies to Counsel for Plaintiff: Messrs. Forer 
& Rein, Att.: David Rein, Esquire, 711 Fourteenth 
Street NW., Washington 5, D. C.; Harold L. Cam- 
mer, Esquire, 9 East 40th Street, New York 16, New 
York. 

248118—53-10 




142 PAUL M. HERZOG ET AL. VS. UE ET AL. 

113 In the United States District Court for 
the District of Columbia 

Civil Action No. 5828-52 

International Fur & Leather Workers Union of 
the United States and Canada, an Unincorpo¬ 
rated Association of More Than Seven Persons, 
plaintiff 

v. 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peter¬ 
son, as Members of and Constituting the 
National Labor Relations Board, defendants 

Filed February 18, 1953. Harry M. Hull, Clerk. 

Designation as to contents of record on appeal 

The Defendants as set forth above hereby designate 
that the Record on Appeal to the Court of Appeals 
for the District of Columbia shall contain the 
following: 

1. The complaint for injunction dated December 30, 
1952. 

2. Defendants’ motion to dismiss the complaint 
dated January 6,1953. 

3. Memorandum opinion dated January 27, 1953, of 
Judge Letts granting plaintiffs’ motion for permanent 
injunction and denying defendants’ motion to dismiss 
complaint. 

4. Order granting injunctive relief, entered Febru¬ 
ary 6,1953. 
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5. Notice of Appeal. 

6. This designation. 

A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants. 

February 18,1953. 

114 In the United States District Court for 
the District of Columbia 

Civil Action No. 5828-52 

International Fur & Leather Workers Union of 
the United States and Canada, an Unincorpo¬ 
rated Association of More Than Seven Persons, 
plaintiff 

V . 

Paul M. Herzog, as Chairman, Paul L. Styles, Abe 
Murdock, John M. Houston, and Ivar H. Peter¬ 
son, as Members of and Constituting the Na¬ 
tional Labor Relations Board, defendants 

Filed February 18, 1953. Harry M. Hull, Clerk. 

Acknowledgment of Service 

A copy of defendants’ designation as to contents of 
record on appeal in the above cause has this day been 
served upon us by hand. 

David Rein, 

David Rein, 
Attorney for Plaintiff . 


Dated February 18,1953. 
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115 United States District Court for the 

District of Columbia 

Civil Action No. 5828-52 

International Fur and Leather Workers Union 
of United States and Canada, plaintiff 


v. 

Paul M. Herzog, et al., defendants 

Filed February 20, 1953. Harry M. Hull, Clerk. 

Supplemental designation as to contents of record on 

appeal 

The Defendants, as set forth above, hereby desig¬ 
nate that the Record on Appeal to the Court of Ap¬ 
peals for the District of Columbia, in addition to the 
parts heretofore designated on February 18, 1953, 
shall contain the following: 

1. The motion for temporary restraining order 
dated December 31,1952. 

2. The motion for preliminary injunction dated 
December 31,1952. 

3. The denial of plaintiffs’ motion for temporary 
restraining order. 

(S) A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants. 


February 20, 1953. 
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116 In the United States District Court for 
the District of Columbia 

Civil Action No. 5828-52 

International Fur and Leather Workers Union of 
United States and Canada, plaintiff 

v. 

Paul M. Herzog, et al., defendants 
Appellee’s designation of record 

Filed February 27,1953. Harry M. Hull, Clerk. 

The appellee hereby designates the following por¬ 
tions of the record to be included in the record on 
appeal in addition to those portions designated by 
the appellants. 

1. The exhibits attached to the complaint. 

2. The affidavit filed in support of the motions for 
temporary restraining order and preliminary injunc¬ 
tion. 

3. The judgment, findings of fact and conclusions of 
law entered by the Court on February 6,1953. 

4. This designation. 

David Rein, 

David Rein, 
Attorney for Appellee. 

Certificate of Service 

I certify that on this 27th day of February 1953 I 
served the foregoing appellee’s designation of record 
on the appellants by mailing a true copy thereof, post- 
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prepaid to their attorney, A. Norman Somers, Assist¬ 
ant General Counsel, National Labor Relations Board, 
Washington, D. C. 

David Rein. 

117 United States District Court for the 

District of Columbia 

United States of America, 

District of Columbia, $s: 

I, Harry M. Hull, Clerk of the United States District 
Court for the District of Columbia, do hereby certify 
the foregoing pages numbered 1 to 116, inclusive, to 
be a true and correct transcript of the record prepared 
according to the designations filed by counsel in the 
case of United Electrical, Radio and Machine Workers 
of America (UE) et al., v. Paul M. Herzog, etc., et al., 
Civil Action No. 5826-52, American Communications 
Association, etc., v. Paul M. Herzog, etc. et al., Civil 
Action No. 5827-52, and International Fur & Leather 
Workers Union of United States and Canada, etc. v. 
Paul M. Herzog, etc. et al., Civil Action No. 5828-52, 
as the same remain upon file and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my 
name and affix the seal of said Court, at the City of 
Washington, in said District, this 5th day of March 
1953. 

[seal] Harry M. Hull, 

Clerk . 
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BRIEF FOR APPELLANTS 


33mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11727 

Paul M. Herzog, et al., appellants 

v. 

United Electrical, Radio, and Machine Workers of 
America (UE), et al., appellees 

No. 11728 

Paul M. Herzog, et al., appellants 

v. 

American Communications Association, appellee 


No. 11729 


Paul M. Herzog, et al., appellants 

v. 

International Fur and Leather Workers Union of 
United States and Canada, appellee 


ON APPEAL FROM ORDERS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA PERMANENTLY EN¬ 
JOINING THE NATIONAL LABOR RELATIONS BOARD FROM 
REQUIRING UNION OFFICERS TO ANSWER QUESTIONS RE¬ 
GARDING THEIR NON-COMMUNIST AFFIDAVITS 


United States Court of Appeals 
for the 

district of Columbia Circuit 


GEORGE J. BOTT, 

General Counsel, 

DAVID P. FINDUNG, 

Associate General Counsel, 

A. NORMAN SOMERS. 

Assistant General Counsel, 
ARNOLD ORDMAN, 

JOHN E. JAY, 

Attorneys, 

NhtitybEMtbor Relations Board, Washington, D. C. 

Attorneys for appellants. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the court below erred in failing to 
dismiss the complaints herein on the ground that 

(a) it lacked jurisdiction of the subject matter of 
the complaints; and 

(b) no case or controversy was presented which 
warranted judicial intervention. 

2. Whether the court below erred in holding that 
the Board has no power imder any circumstances to 
institute an inquiry to determine whether its processes 
are being abused and the statutory purpose subverted 
by the filing of false non-communist affidavits. 

3. Whether the issuance of the Board’s Notice and 
Order unlawfully deprives appellee unions of any 
rights or privileges granted imder the Act or under 
the Constitution. 

a) 
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Untteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11727 

Paul M. Herzog, et al., appellants 

v. 

United Electrical, Radio, and Machine Workers of 
America (UE), et al., appellees 

No. 11728 

Paul M. Herzog, et al., appellants 

v. 

American Communications Association, appellee 

No. 11729 

Paul M. Herzog, et al., appellants 

v . 

International Fur and Leather Workers Union of 
United States and Canada, appellee 

ON APPEAL FROM ORDERS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA PERMANENTLY EN¬ 
JOINING THE NATIONAL LABOR RELATIONS BOARD FROM 
REQUIRING UNION OFFICERS TO ANSWER QUESTIONS RE¬ 
GARDING THEIR NON-COMMUNIST AFFIDAVITS 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

STATEMENT OF THE CASE 

This is an appeal by the National Labor Relations 
Board, hereinafter called the Board, from identical 

(i) 
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orders issued February 6, 1953 (J. A. 52-58, 95-100, 
135-139) 1 by the United States District Court for the 
District of Columbia, in three actions instituted, re¬ 
spectively, by United Electrical, Radio and Machine 
Workers of America (UE), hereinafter called UE, 
and certain officers thereof; by American Communica¬ 
tions Association, hereinafter called ACA; and by In¬ 
ternational Fur and Leather Workers Union of United 
States and Canada, hereinafter called IFLWU. The 
district court orders enjoin the Board from pursuing, or 
taking further action with respect to, certain inquiries 
designed to determine whether plaintiff unions were 
in compliance with the statutory prerequisites of 
Section 9 (h) of the National Labor Relations Act, 
as amended (61 Stat. 136, 29 U. S. C., Supp. Y, 
151, et seq.), so as to entitle them to the benefits of 
that Act. The jurisdiction of this Court is invoked 
under 28 U. S. C. 1291. 2 

L The events giving rise to the proceeding 

Section 9 (h) of the Act, in substance, disqualifies 
a labor organization from receiving statutory benefits 
under the Act unless each of its officers files annually 

1 Pursuant to Rule 17 of the Rules of this Court, the parties have 
printed a joint appendix, containing the pertinent pleadings, 
docket entries, the judgment and order of the court below, and the 
documents issued by, and filed with, the Board. In addition, we 
have appended hereto the relevant portions of the National Labor 
Relations Act, as amended, and of the Board’s Rules and Regula¬ 
tions and Statement of Procedures. References to the separate 
appendix are entitled “J. A.”; references to the latter are desig¬ 
nated “B. A.” 

2 On March 13,1953, this Court granted a motion to consolidate 
the three cases herein for purposes of record, brief and oral 
argument. 
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with the Board an affidavit stating that he is not a 
member of or affiliated with the Communist Party, 
and that he does not believe in, and is not a member 
of or supports any organization that believes in or 
teaches, the overthrow of the Government by force 
or by illegal and unconstitutional methods. 3 Pursuant 
to this provision, the officers of appellees TTE and 
ACA, commencing in 1949 (those of IFL W U com¬ 
mencing in 1950), and annually thereafter, filed such 
affidavits with the Board (J. A. 8, 83, 124r-125). As 
a result appellee unions admittedly have enjoyed— 
and continue to enjoy at the present time—substantial 
benefits under the Act. 4 

3 The full text of Section 9 (h) is set forth infra, p. 64 

4 Paragraphs 13 and 14 of the complaint filed by the UE read 
as follows (J. A. 8-9) : 

“13. Following these official notifications of full legal com¬ 
pliance with the requirements of the Act, UE participated in and 
won hundreds of representation elections conducted by the Board 
and was duly certified as the exclusive collective bargaining rep¬ 
resentative for workers in the electrical, radio and machine indus¬ 
try. These workers are presently protected by collective bargain¬ 
ing contracts entered into by plaintiff UE and the respective 
employers. 

“14. Hundreds of local unions affiliated with plaintiff UE have 
likewise duly complied with all the requirements of the Act and 
participated in and won many representation elections conducted 
by the Board and were duly certified as the exclusive collective 
bargaining representative for workers in the electrical, radio and 
machine industry. These workers are presently protected by col¬ 
lective bargaining contracts entered into by these local unions 
and the respective employers.” 

See also J. A. 15-16,27-28,31-32,43-44. 

Allegations to the same general effect in the complaints filed 
by ACA and IFLWU are set forth in the Joint Appendix at pp. 
69-70,83,88,110,124. 
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In November 1952, however, a federal grand jury 
sitting in the District Court for the Southern District 
of New York issued a Presentment which was for¬ 
mally transmitted to the Board by Judge Edward 
Weinfeld of that court. The Presentment contained 
recitals to the effect that certain officers of appellee 
unions had refused to affirm before the grand jury 
the truth of the affidavits which they had filed with the 
Board and upon which the compliance status of ap¬ 
pellee unions depended (J. A. 30-33). These facts, 
which appellees do not challenge, raised substantial 
doubt as to whether the affidavits in question were 
genuine and filed in good faith or whether they were 
merely a stratagem or subterfuge for the purpose of 
perpetrating a fraud upon the Board to abuse its 
processes and to subvert the Congressional mandate 
of denying the benefits of the Act to labor organiza¬ 
tions whose officers were communists or otherwise 
ineligible under Section 9 (h). 

Prompted by these recitals, 5 the Board on December 
19, 1952, issued a Notice and Order to eleven officers 

5 The background against which the recitals were made is also 
relevant. Thus, it is a matter of public record that appellee unions 
had been expelled from membership in the CIO following a hear¬ 
ing in which they were found to be Communist-dominated. Sen¬ 
ate Document 89, 82nd Cong., 1st Sess.; Hearings Before the Sen¬ 
ate Subcommittee to Investigate the Administration of the In¬ 
ternal Security Act, etc., 82nd Cong., 1st Sess., pp. 218-219; Re¬ 
port of the Senate Subcommittee on Labor and Labor-Manage¬ 
ment Relations, 83rd Cong., 1st Sess., pp. 1, 3, 23. Moreover, the 
union officers here involved have on various occasions refused to 
reveal to Congressional committees or to other agencies of Gov¬ 
ernment their membership, or affiliation with, the Communist 
Party or Communist-dominated organizations, or the validity of 
their affidavits filed with the Board under Section 9 (h) of the 
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of appellee unions, 8 advising each officer that the 
“Board deems it necessary, in order to protect its own 
processes from abuse,’ 7 and to enable it to determine 
whether appellee unions are “in fact in compliance 
with the filing requirements of Section 9 (h) of the 
National Labor Relations Act as amended, to be as¬ 
sured of the truth and validity of the non-Communist 
affidavits you have previously filed with the Board” 
(J. A. 22-23, 73-74, 114r-115). Each Notice and 
Order embodied a questionnaire in which the union 
officer concerned was asked with respect to each affi¬ 
davit filed by him with the Board as follows (J. A. 2A-25, 
74-76, 116-117): 

On [date specified], you filed with the Na¬ 
tional Labor Relations Board, as [title of offi¬ 
cer], of [name of union], an affidavit under 
Section 9 (h) of the National Labor Relations 

Act. With respect to Albert Fitzgerald, president of UE, see 
Report of Senate Subcommittee, supra, pp. 9-10; with respect to 
James J. Matles, director of UE, see Hearings Before the House 
Committee on Un-American Activities: Communist Activities in 
the Pittsburgh Area, 82nd Cong., 2nd Sess., pp. 854-858; with 
respect to Seely, Kehoe, Panza, Siebenberg, and Wieners, officers 
of ACA, see Hearings Before the Senate Subcommittee to Inves¬ 
tigate the Administration of the Internal Security Act, etc., supra, 
pp. 135, 138-142, 146, 148, 153, 159-161, 168, 180-181, 183, 184, 
193, 196, 214, 225. Finally Ben Gold, president of IFLWU, an¬ 
nounced his resignation from the Communist Party and signed 
a Section 9 (h) affidavit, but declared, “I do not give up my belief 
in true democracy.” Report of Senate Subcommittee, supra, p. 7. 

•The eleven officers are as follows: UE, Albert J. Fitzgerald 
and James J. Matles, president and director, respectively; 
IFLWU, Ben Gold, president; ACA, Joseph P. Selly, president, 
Dominick Panza, vice president, Lawrence F. Kelly, vice presi¬ 
dent, William Bender, vice president, Joseph F. Kehoe, secretary- 
treasurer, and John J. Wieners, Louis Siebenberg, and Francis W. 
Grumman, executive board members. 
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Act, as amended, stating: (a) “I am not a 
member of the Communist Party or affiliated 
with such party”; (b) “I do not believe in, and 
I am not a member of nor do I support any 
organization that believes in or teaches, the 
overthrow of the United States Government by 
force or by any illegal or unconstitutional 
methods.” 

Do you affirm the truth of these statements? 

In addition, the Board asked each officer two final 
questions (J. A. 25-26, 76, 117-118) : 

Have you at any time since [date of filing 
the officer’s initial affidavit with the Board], 
been a member of the Communist Parly or 
affiliated with such party? 

Have you at any time since [date of filing 
the officer’s initial affidavit with the Board], 
believed in, or been a member of or supported 
any organization that believes in or teaches, 
the overthrow of the United States Government 
by force or by any illegal or unconstitutional 
methods ? 

The eleven officers were also advised that failure to 
answer would result in a finding by the Board of 
“reasonable doubt as to the truth and validity of your 
affidavits, and therefore in a declaration by the Board 
that the [union] is not in compliance with the filing 
requirements of Section 9 (h) * * *” (J. A. 23, 
77,116). 7 

7 The Board contemplates and has formally undertaken not to 
revoke the compliance status of any of appellee unions pursuant 
to its Notice and Order without first affording the affected union 
an opportunity to be heard. See Board’s Supplemental Memo¬ 
randum in Support of Its Motion To Dismiss, filed in the court 
below. A certified copy of that Memorandum has been lodged 
with the Clerk for the convenience of the Court. 
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II. The proceedings in the court below 

On December 31, 1952, appellees brought the 
instant actions in the court below, praying for a 
declaratory judgment that the Board’s Notice and 
Order was illegal, and asking for an injunction 
restraining the Board from proceeding therewith 
(J. A. 16-17, 70-71, 111-112). 8 The Board moved 
to dismiss the actions on the ground that the district 
court lacked jurisdiction in the premises and on the 
further ground that appellees stated no claims war¬ 
ranting relief (J. A. 47, 94, 134). 

The actions were consolidated for hearing and fol¬ 
lowing the submission of briefs and oral argument, 
the court below, on January 27, 1953, issued a single 
memorandum opinion covering all three cases. In 
its opinion, the court below, without addressing itself 
to the jurisdictional issue or to the prematurity of the 
actions, held merely that the Board’s action was 
outside the scope of its statutory authority (J. A. 
48-52). Accordingly, the court below denied the 
Board’s motions to dismiss and granted appellees’ 
motions for a permanent injunction. Appropriate 
judgments and orders were entered on February 6, 
1953 (J. A. 52-58, 95-100, 135-140). 

STATEMENT OF POINTS 

The court below erred in: 

1. Failing to dismiss the complaints on the ground 
that the District Court lacked jurisdiction of the sub¬ 
ject matter of the actions. 

8 Prior to instituting the district court proceeding, UE had 
unsuccessfully challenged before the Board the legality of its 
Notice and Order (J. A. 12, 26-29). Neither ACA nor IFLWU 
made any effort to seek administrative relief. 



8 


2. Failing to hold that the Board’s issuance of 
the Notice and Order, together with the annexed 
questionnaire, was valid and proper in all respects. 

SUMMARY OF ARGUMENT 

I 

The court below lacked jurisdiction over the sub¬ 
ject matter of the instant complaints. Under the 
scheme of the National Labor Relations Act, judicial 
review of Board action is available only in the ap¬ 
propriate Court of Appeals and then only through 
the avenue of an unfair labor practice proceeding. 
The sole exception to the exclusive method of review 
prescribed by the Act is where an aggrieved labor 
organization, which does not otherwise have available 
to it any form of judicial review, challenges Board 
action on the basis of a substantial constitutional 
claim. Only in such a situation may a union invoke 
the jurisdiction of a district court. 

Appellees raise no substantial constitutional issue. 
The constitutionality of Section 9 (h) of the Act 
has been conclusively established. Assuming the ap¬ 
plicability of the requirements of due process to a 
preliminary administrative inquiry, fulfillment of 
those requirements has been specifically guaranteed. 
The only question presented involves the construction 
of the Act and the power of the Board under the 
Act to conduct a preliminary investigative inquiry. 
Such a question raises no constitutional issue. 

In any event, the court below erred in denying 
appellants’ motions to dismiss the complaints because 
no case or controversy was presented warranting 
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judicial intervention. The Board’s Notice and Or¬ 
der, particularly in the light of its formal under¬ 
taking to grant appellees an opportunity to be heard, 
will not in itself deprive appellees of any legally 
protected right or impose upon them any obligation. 
Whether such action will occur is at the present time 
speculative and contingent upon future events. Judi¬ 
cial intervention is not warranted on the basis of 
“assumed potential invasions of rights.” In advance 
of an actual determination affecting appellees’ rights 
or obligations and the consummation of the adminis¬ 
trative process in that regard, resort to the court 
below was premature or wholly beyond its power. 

n 

The Board’s procedure relating to the issuance of 
its Notice and Order was valid and proper in all 
respects. The Board has inherent power to protect 
its processes from being abused and the Congressional 
purpose from being subverted by the filing of false 
affidavits. The existence of that power is confirmed 
not only by general principles of law but by specific 
judicial authority. 

Moreover, the exercise of that power in the instant 
case is wholly consistent with the statutory language, 
its legislative history and controlling judicial au¬ 
thority. The Board’s Notice and Order does not 
contemplate a sanction or penalty in addition to, or 
other than, the specific penalty prescribed in the Act. 
It seeks merely to insure the integrity of the Board’s 
processes by preventing a fraudulent abuse of those 
processes in derogation of the statutory policy which 
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the Board is assigned to administer. It would be 
absurd to assume that Congress, by incorporating in 
Section 9 (h) a provision making the filing of false 
affidavits a criminal offense, contemplated that the 
Board would be powerless to withhold its processes in 
the event the falsity of such affidavits was established. 
And the power to withhold its processes under these 
circumstances subsumes the power to make reasonable 
a dmini strative inquiries to determine the existence of 
such circumstances. 

Finally, the Board’s exercise of its power in the 
instant cases does not unlawfully deprive appellees 
of any rights or privileges granted under the Act or 
the Constitution. The “legality” of the Grand Jury 
Presentment which “prompted” the Board’s action in 
the instant cases is irrelevant inasmuch as the un¬ 
challenged facts there recited fully justify the Board’s 
inquiry. The questions propounded by the Board are 
reasonably calculated to elicit information essential to 
a determination of whether appellee unions have 
abused and are abusing the processes of the Board 
and subverting the Congressional mandate. Appellee 
unions, not being “natural individuals,” are precluded 
from invoking the self-incrimination privilege. More¬ 
over, even if that privilege were validly asserted, such 
assertion cannot be used to compel the Board to ex¬ 
tend the benefits of its processes to the labor organiza¬ 
tion concerned. By parity of reasoning, appellees’ 
claim that they are being deprived of the protection 
of the statute of limitations is also without substance. 
Finally, the Board’s assurance that appellees will be 
afforded an opportunity to be heard prior to the 
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taking of any action adversely affecting their interests 
' fully meets the due process requirements to the extent 
that they may be here relevant. 

i 

ARGUMENT 

i 

* Introduction: The issues stated 

The text of Section 9 (h) reads as follows: 

No investigation shall be made by the Board of 
any question affecting commerce concerning the 
representation of employees, raised by a labor 
£ organization under subsection (c) of this sec¬ 

tion, no petition under Section 9 (e) (1) shall 
be entertained, and no complaint shall be issued 
r pursuant to a charge made by a labor organiza¬ 

tion under subsection (b) of section 10, unless 
r there is on fie with the Board an affidavit 

executed contemporaneously or within the pre¬ 
ceding twelve-month period by each officer of 
- such labor organization and the officers of any 

national or international labor organization of 
I* which it is an affiliate or constituent unit that 

he is not a member of the Communist Party 
or affiliated with such party, and that he does 
L not believe in, and is not a member of or sup¬ 

ports any organization that believes in or 
| teaches, the overthrow of the United States 

„ Government by force or by any illegal or un- 

► constitutional methods . The provisions of sec¬ 

tion 35 A [18 U. S. C., Sec. 80] of the 
Criminal Code shall be applicable in respect to 
such affidavits. [Emphasis supplied.] 

L On its face Section 9 (h) disqualifies labor organi- 

* zations from access to the benefits of the Act unless 

1 and until their officers have filed the affidavits therein 

prescribed. To that extent Congress, in order 4 ‘to 
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eliminate the causes of certain substantial obstructions 
to the free flow of commerce” (Section 1 of the Act), 
including “political strikes” ( A . C. A. v. Douds, 382 
U. S. 387-389), directed the Board to withhold 
its processes from noncomplying labor organiza¬ 
tions. 9 In order to further effectuate this basic 
policy, Congress made the perjury provisions 
of the Criminal Code applicable to Section 9 
(h) affidavits and thereby vested in the Department 
of Justice the responsibility for criminal prosecutions 
in that regard. The decision of the court below turns 
solely on this division of functions. In its view, as 
urged by appellees, the statutory power vested in the 
Department of Justice to prosecute for perjury offi¬ 
cers who file false affidavits under Section 9 (h) 
negates the existence of any power in the Board to 
institute any inquiry as to the validity or bona fides 
of such affidavits. 

The court below does not question the power of the 
Board—indeed, its duty—to determine the compliance 
of a labor organization with the provisions of Section 
9 (h) prior to making available the benefits of its 
processes. It holds rather, that once documents have 
been filed purporting on their face to meet the statu¬ 
tory requirement, the Board is powerless, no matter 

8 “Experience has further demonstrated that certain practices 
by some labor organizations, their officers, and members have the 
intent or the necessary effect of burdening or obstructing com¬ 
merce by preventing the free flow of goods in sucli commerce 
through strikes and other forms of industrial unrest or through 
concerted activities which impair the interest of the public in the 
free flow of such commerce. The elimination of such practices is 
a necessary condition to the assurance of the rights herein guar¬ 
anteed.” (Sec. 1 of the Act.) 
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what the surrounding circumstances, to question the 
validity or bona fides of the documents. In its view, 
the only remedy available in the event a false affidavit 
is filed is a criminal prosecution by the Department of 
Justice, the Board in the meantime having no alterna¬ 
tive but to proceed to carry out its functions for the 
benefit of the labor organization involved. 

We believe that to permit such palpable abuse of the 
Board’s processes is to defeat the primary purpose 
of the Act which is not to punish perpetrators of false 
affidavits as such but to remove the aegis of Govern¬ 
ment protections from unions whose leadership is 
bent on industrial disruption. 10 The effect of the 
court’s decision is to concentrate the thrust of Section; 
9 (h) upon prosecutions for perjury, one of the 
methods of achieving the basic statutory objective, 
and to subordinate the statutory objective itself. Ac¬ 
cordingly, we respectfully submit that the court below 
erred in holding that the Board was precluded by Sec¬ 
tion 9 (h) from taking reasonable administrative action 
designed to determine whether it was being duped by the 
filing of sham affidavits and its administrative processes 
exploited for subversive ends. 

In any event, however, the Board’s action, at least 
in its present stage, gives rise to no claim warranting 
judicial relief. The Board here is doing no more 

10 The danger to the national security implicit in permitting 
Communist-led unions to avail themselves of the benefits of the 
Act and thereby entrench themselves in the heart of the labor 
movement is too obvious to require elucidation here. A review 
and appraisal of the considerations and the history which under¬ 
lie Section 9 (h) is to be found in A. C . A. v. Douds , 339 U. S. 382, 
387-389, and see the opinion, concurring in part and dissenting 
in part, of Mr. Justice Jackson. 
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than making a preliminary administrative inquiry to 
determine whether it may exercise the basic functions 
vested in it by the Act, and to certify exclusive bar¬ 
gaining representatives pursuant to Section 9. A 
corollary objective of the Board’s inquiry is to deter¬ 
mine whether its exercise of these functions in the 
past for the benefit of appellee unions has been fraud¬ 
ulently induced. Absent special circumstances not 
present here, the statutory scheme embodied in the 
Act precludes judicial review of such a preliminary 
administrative inquiry. Moreover, since no action 
adversely affecting appellees has yet been taken and 
any adverse action to be taken is contingent upon 
future events, no case or controversy is yet presented, 
appellees’ actions are premature, and judicial review 
at this time is inappropriate. We propose to discuss 
the jurisdictional issues first, reserving to Point II of 
the Argument our discussion of the substantive issue. 

Point I 

The District Court improperly asserted jurisdiction over these 

proceedings 

A. The nature of the jurisdictional problem presented 

As indicated in the Statement of the Case, supra, 
pp. 1-6, the Board’s determination to initiate the 
inquiries embodied in its Notice and Order does not 
represent in any sense a capricious exercise of ad¬ 
ministrative action. Consistent with its statutory 
obligation under Section 9 (h), the Board has re¬ 
quired the officers of appellee unions, like the officers 
of any other labor organization seeking to invoke the 
Board processes, to file non-Communist affidavits. 
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When these affidavits were filed, the Board, in ac¬ 
cordance with its customary practice and pursuant 
to the statutory scheme envisaged by Congress (see 
infra, pp. 36-39), acceded them presumptive validity 
and proceeded immediately to carry out its statutory 
functions in behalf of those organizations whenever 
the exercise of those functions was invoked. Thus, 
the Board fulfilled the legislative scheme which was 
designed to avoid bogging the Board down in the 
interminable delays which would result if the Board 
were required to investigate administratively, or to 
have litigated before it, the actual communist char¬ 
acter of labor unions or their officers. 

As a result of the practice above-described, appellee 
unions, pursuant to the filing of affidavits by their 
officers, admittedly received substantial benefits under 
the Act {supra, p. 3, n. 4). This situation continued 
until Judge Weinfeld formally transmitted to the 
Board the Presentment already described. The facts 
as revealed by the Presentment raised substantial 
doubt whether certain documents heretofore accorded 
presumptive validity by the Board as being in ac¬ 
cordance with the requirements of Section 9 (h) 
were, as they purported to be, genuine and bona fide 
affidavits, or whether they were fradulent documents 
designed to abuse the Board’s processes and subvert 
the statutory purpose. Accordingly, the Board ini¬ 
tiated the present inquiry, not for the purpose of im¬ 
posing, or facilitating the imposition of, criminal 
sanctions, but merely to prevent the possibility of 
its being made the dupe of unscrupulous interests 
contrary to the policies of the Act. 
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In this frame of reference, the Board was not 
transgressing the caveat which the legislative history 
of Section 9 (h) reveals, namely, that the Board not 
stultify its processes by preliminarily making a com¬ 
plete administrative investigation of eligibility every 
time a labor organization seeks to invoke its processes. 
On the other hand, the Congressional caveat does not 
require that the Board be a willing dupe and permit 
its processes to be flouted where it plainly appears that 
its processes are being flouted. The power to prevent 
such abuse, as we show, infra, pp. 30-47, is inherent in 
the Board, as in any other administrative or judicial 
body. 

The question here presented is whether under these 
circumstances, the court below had jurisdiction to en¬ 
join the Board’s administrative inquiry to determine 
the existence of such abuse. 

B. In the absence of a substantial constitutional question, the District 
Court lacked jurisdiction in the instant actions 

In their complaints filed in the court below, ap¬ 
pellees asserted that the District Court had jurisdic¬ 
tion to review the action of the Board by virtue of 28 
U. S. C., Sec. 1331, which governs civil actions arising 
under the Constitution and laws of the United States 
where the sum in controversy exceeds $3,000, and by 
virtue of Sections 11-301, 11-305, and 11-306 of the 
Code of the District of Columbia (R. 6, 66). In ad¬ 
dition, appellees urged that the District Court had 
jurisdiction of the suits because the Board’s action 
violated their constitutional and statutory rights. We 
shall show first that the statutory scheme of the 
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National Labor Relations Act, as amended, precludes 
District Court review of Board action except where a 
substantial constitutional question is raised, and sec¬ 
ond, that no such question is raised in the instant case. 

The Act, as already noted, confers upon the Board 
two basic functions: (1) the adjudication under Sec¬ 
tion 10 of unfair labor practices by employers or 
labor organizations; and (2) the certification under 
Section 9 of employees’ desires concerning their repre¬ 
sentation. A condition precedent to the exercise of 
these powers by the Board at the instance of a labor 
organization is that the officers of such labor organiza¬ 
tion file with the Board appropriate affidavits as pre¬ 
scribed by Section 9 (h) of the Act. The Board’s 
Notice and Order, which forms the basis for the pres¬ 
ent proceeding, is only an initial step in a Board in¬ 
quiry into the bona fides and authenticity of the 
affidavits which are an indispensable prerequisite to 
the issuance of a complaint under Section 10 or the 
processing of a representation proceeding under i 
Section 9 at the behest of appellee unions. We 
submit that just as no jurisdiction exists in the 
District Court to review other administrative action 
of the Board or the General Counsel preliminary to a 
refusal to process representation proceedings or to 
issue complaints, jurisdiction is likewise nonexistent 
for the purpose of reviewing action relating to com¬ 
pliance with Section 9 (h), a necessary antecedent to 
the Board’s power to proceed at all. 

Under the scheme of the National Labor Relations 
Act, judicial review of Board action is available only 
in the appropriate Court of Appeals through the 1 
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avenue of an unfair labor practice proceeding, and 
resort to extrastatutory machinery is precluded. 
Madden v. Brotherhood , 147 F. 2d 439, 445 (C. A. 
4); Jacobsen v. N. L. B. B ., 120 F. 2d 96, 100 (C. A. 
3) ; Lincourt v. N. L. B. B., 170 F. 2d 306, 307 (C. A. 
1); General Drivers, etc. v. N. L. B. B., 179 F. 2d 
492, 494-495 (C. A. 10); cf. Switchmen’s Union v. 
National Mediation Board , 320 U. S. 297, 303-306; 
Bote v. Federal Badio Commission , 62 App. D. C. 
303, 67 F. 2d 509-510, certiorari denied, 290 U. S. 
680; Universal Service Wireless, Inc. v. Federal 
Badio Commission , 59 App. D. C. 319, 41 F. 2d 113, 
115. This proposition finds its statutory basis in 
Section 10 (f) of the Act which, in relevant part, 
provides as follows: 

Any person aggrieved by a final order of the 
Board granting or denying in whole or in part 
the relief sought may obtain review of such 
order in any circuit court of appeals of the 
United States in the circuit wherein the unfair 
labor practice in question was alleged to have 
been engaged in * * * or in the United States 
Court of Appeals for the District of Columbia, 
by filing in such court a written petition pray¬ 
ing that the order of the Board be modified or 
set aside. [Emphasis supplied.] 

Pursuant to this statutory provision which limits 
judicial review, even in the appellate courts, to cases 
where a “final order” has issued pursuant to unfair 
labor practice proceedings under Section 10 (b) and 
(c) of the Act, the courts have uniformly held, both 
under the original and the amended Acts, that they 
have no jurisdiction to compel the issuance of a com- 
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plaint in an unfair labor practice proceeding since 
such matter is by statute a matter of administrative 
discretion not subject to judicial review. See cases 
cited immeditaely above; see also Marine Engineers 
Assn. v. N. L. R. B., 31 LRRM 2454, 2455 (C. A. 3, 
decided March 10, 1953) ; Hourihan v. N. L. R. B., — 
App. D. C. —, 201 F. 2d 187. Similarly, it has re¬ 
peatedly been held that the courts are without power 
to review any phase of a representation proceeding 
except as, under Section 9 (d) of the Act, that pro¬ 
ceeding becomes the basis for a final order in an unfair 
labor practice proceeding. General Drivers, etc. v. 
N. L. R. B., supra, and cases there cited; Norris, Inc. 
v. N. L. R. B., 85 App. D. C. 106, 177 F. 2d 26, 27-28, 
and cases there cited. u 

Judicial review of representation and unfair labor 
practice proceedings being precluded, therefore, ex¬ 
cept where such proceedings have ripened into a 
“final order,” a fortiori, Board action preliminary to 
such proceedings is not subject to judicial review. 12 

11 The conclusion above stated is confirmed and fortified by the 
legislative history of the Act which demonstrates that Congress 
rejected proposals to permit direct review of representation cases 
on the ground that the delays involved would frustrate the basic 
policy of the Act to promote collective bargaining. See H. Rep. 
No. 245, 80th Cong., 1st Sess., pp. 59-60; H. Conf. Rept. No. 510, 
80th Cong., 1st Sess., pp. 56-57; 93 Cong. Rec. 6444. See also 
Fitzgerald v. Dowds, 167 F. 2d 714, 716 (C. A. 2); Madden v. 
Brotherhood, 147 F. 2d 439,443-444 (C. A. 4). 

“Appellees can draw no comfort from the Administrative 
Procedure Act (5 U. S. C., Sec. 1005, et seq.) upon which they 
purport to rely. Section 10 of that Act authorizes judicial review 
except as a statute precludes judicial review. But, as we have 
already shown, the National Labor Relations Act precludes judi¬ 
cial review except through the avenue of an unfair labor practice 
proceeding and then only in an appropriate court of appeals. Ac- 
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The sole exception to the exclusive method of review 
prescribed by the Act arises where an aggrieved labor 
organization, which does not otherwise have available 
to it any form of judicial review, challenges Board 
action on the basis of a substantial constitutional 
claim. Under such circumstances it has been held 
that a federal district court has jurisdiction to re¬ 
view Board action. Fay v. Douds, 172 F. 2d 720 
(C. A. 2). Accordingly, in order to establish juris¬ 
diction in the District Court in the instant proceeding, 
appellees must first establish that a substantial con¬ 
stitutional question exists. 13 

cordingly, the Administrative Procedure Act is inapplicable to 
the present situation. See IUOE , Local No. 148 v. ITJOE , Local 
No. 2 ,173 F. 2d 557, 559 (C. A. 8); 'White v. Herzog , 80 F. Supp. 
407,411 (C. C. D. C.); Fay v. Douds , 78 F .Supp. 703, 705 (D. C. 
N. Y.), affirmed 172 F. 2d 720 (C. A. 2). Moreover, that statute 
provides for judicial review to “Any person suffering legal wrong 
because of any agency action, or adversely affected or aggrieved 
by such action, within the meaning of any relevant statute” (Sec¬ 
tion 10). As we show more fully below, pp. 24-29, mere issuance 
of the Board’s Notice and Order will not in itself occasion any 
“legal wrong” to appellees, nor will they be “adversely affected 
or aggrieved by such action, within the meaning of any relevant 
statute.” Any adverse action ultimately resulting from the 
Board’s inquiry is at the present time conjectural and specula¬ 
tive, and completely contingent upon future events. 

13 Appellees’ reliance upon Fleming v. Moberly Milk Products 
Co ., 82 App. D. C. 16,160 F. 2d 259 and similar cases is inapposite. 
As this Court’s Norris decision plainly manifests (177 F. 2d at 
28), the principle there established has no application to situations 
arising under the National Labor Relations Act. The Moberly 
Milk case, as Judge Prettyman made clear, applies only where 
“Congress [has written] into the statute a specific prohibition 
against a prescribed course of action” (160 F. 2d at 264). In the 
case at bar, there is no “specific prohibition” against the Board’s 
action. Indeed, appellees claim, at most, that the prohibition is 
implicit in the statutory scheme. 
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C. Appellees’ complaints present no substantial constitutional claim 
warranting judicial review 

The gist of appellees’ complaints is that the Board’s 
Notice and Order unconstitutionally threatens to de¬ 
prive them of valuable rights, privileges, and property 
without affording them a hearing, and requires ap¬ 
pellees’ officers to waive their privilege against self¬ 
incrimination. Brief analysis of the facts reveals that 
these are no more than “declamatory assertions’ 7 
(j Fay v. Douds, supra ). 

At the outset, it should be noted that appellee 
unions’ common law right to organize and bargain 
collectively in behalf of their members exists inde¬ 
pendently of the Act and is unaffected by the Board’s 
action. 14 N. L. R. B. v. Jones & Laughlin Steel Corp 
301 U. S. 1, 33-34. Admittedly, however, a declara¬ 
tion that appellee unions are not in compliance with 
Section 9 (h) of the Act would preclude them from 
invoking the Board’s processes, and pro tanto deprive 
them of the privileges and benefits flowing from that 
invocation. But that deprivation derives directly 
from the Act itself and the constitutionality of the 
Section 9 (h) requirement as a precondition to in¬ 
voking the Board’s processes was definitely estab- 

14 To the extent that appellee unions’ common law rights in this 
regard may have been circumscribed by Section S (b) (4) (B) 
and (C) of the Act, appellee unions’ noncompliance with Section 
9 (h) places them in no worse position. The strictures of Section 

8 (b) (4) (B) and (C) apply with just as much force to com¬ 
plying unions as to noncomplying unions. And see A. C. A. v. 
Douds , 339 U. S. 382, sustaining the constitutionality of Section 

9 (h) against claims that it unlawfully deprived unions of rights 
existing independently of the Act. 


r 



22 


lished by the Supreme Court in A. C. A. v. Bonds, 
339 U. S. 382. 

Accordingly, inasmuch as the Board’s inquiry here, 
as embodied in its Notice and Order, is for the sole 
purpose of determining whether appellee unions have 
in good faith complied with the constitutional require¬ 
ment of Section 9 (h), no more is involved than the 
question whether the Board has exceeded the per¬ 
missible limits of its statutory authority in under¬ 
taking its inquiry as to the truth and validity of 
the affidavits upon which the compliance status of 
appellee unions hinges. Such a question gives rise 
to no constitutional issue, substantial or otherwise. 
Cf. Query v. United States, 316 U. S. 486, 488; 
Farmers Gin Co. v. Hayes, 54 F. Supp. 43, 46 (W. D. 
Oklahoma); Ex parte Buder, 271 U. S. 461, 466-467. 

In this frame of reference, appellees’ claim that 
the Board’s inquiry violates their officers’ privilege 
against self-incrimination is completely without sub¬ 
stance. Logically, such a claim has no more validity 
with respect to the Board’s present inquiry than it 
had with respect to the initial filing of the affidavits 
which was found to be a constitutional requirement 
in the Bonds case. Moreover, as more fully argued 
below, the self-incrimination privilege is in its very 
nature personal and it can no more be invoked by 
appellees’ officers in their representative capacity as 
officers of appellee unions than it can be invoked in 
behalf of appellee unions since they are not “ natural 
individuals.” United States v. White, 322 U. S. 694, 
698-699. See infra, pp. 51453. 

Equally without substance is appellees’ claim that 
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the failure to accord them a hearing violates the due 
process requirement of the Constitution. Assuming 
that a hearing is required at all in the exercise of the 
Board’s administrative determination of compliance 
or noncompliance, appellees have been assured, as we 
have already shown, that an opportunity to be heard 
will be afforded them prior to any adverse action by 
the Board. In this posture of the case, appellees 
are driven to the claim that due process requires that 
they be given a hearing prior to the issuance of the 
Board’s Notice and Order. The short and conclusive 
answer to this claim was given by the Supreme Court 
in Opp Cotton Mills v. Administrator, 312 IT. S. 126, 
152-153: “The demands of due process do not re¬ 
quire a hearing at the initial stage or at any particular 
point or at more than one point in an administrative 
proceeding so long as the requisite hearing is held 
before the final order becomes effective.” See also 
Inland Empire District Council v. Millis, 325 U. S. 
697, 710; International Printing Pressmen v. Herzog, 
No. 1251-52 (D. C. D. C., decided April 28, 1952). 

We submit, therefore, that appellees’ complaints 
present no issue rising to the dignity of a substantial 
constitutional claim. At most, their complaints in¬ 
volve only the construction of a statute and the power 
of the Board to conduct a preliminary investigation. 
Such questions afford no basis for the assertion of 
jurisdiction by the court below. 
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D. No case or controversy exists which warrants judicial intervention 

Quite apart from the foregoing considerations, we 
submit that the court below erred in denying the 
Board’s motion to dismiss the complaints herein since 
no case or controversy is presented which warrants 
judicial intervention. It is, of course, hornbook law 
that “judicial power does not extend to the deter¬ 
mination of abstract questions” and that “claims 
based merely on ‘assumed potential invasions’ of 
rights are not enough to warrant judicial interven¬ 
tion.” Ashwander v. Tennessee Valley Authority, 
297 U. S. 288, 324, 325. Only a few years ago the 
Supreme Court reiterated, with specific reference 
to judicial review of administrative processes, that 
“administrative orders are not reviewable unless and 
until they impose an obligation, deny a right, or fix 
some legal relationship as a consummation of the 
administrative process.” Chicago and Southern Air¬ 
lines v. Waterman Steamship Corp., 333 IT. S. 103, 
112-113. 15 

15 Underlying’ this pronouncement, of course, are “the tradi¬ 
tional conceptions of federal judicial power” which are equally 
applicable to judicial review of administrative orders. Rochester 
Tel. Corp. v. United States , 307 U. S. 125,130-131. The require¬ 
ment of finality in the disposition of litigation as a condition prec¬ 
edent to review has been repeatedly asserted both with respect 
to proceedings in the lower courts ( Rochester Tel. Corp. v. United 
States, supra; Catlin v. United States , 324 U. S. 220,233-234,230; 
Stewart v. Roberts. 80 App. D. C. 405, 154 F. 2d 697; Cammack 
v. Howard, 81 App. D. C. 22, 154 F. 2d 22, 23), and with respect 
to proceedings l>efore administrative agencies (Myers v. Bethle¬ 
hem Shipbuilding Corp., 303 U. S. 41, 51; Federal Power Com¬ 
mission v. Metropolitan Edison Co., 304 U. S. 375, 384-387, and 
cases cited; United States v. Illinois Central R. Co., 244 U. S. 82; 
N. Y. O. <& W. Ry. Co. v. United States , 14 F. 2d 580 (S. D. N. Y. 
3-judge court), affirmed per curiam, 273 U. S. 652). 
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In the light of these settled principles, brief 
analysis demonstrates that appellees have failed to 
make a case warranting judicial review at this stage 
of the Board’s administrative process. The whole 
basis of appellees’ claim for relief is their assertion 
that the issuance of the Board’s Notice and Order 
with its accompanying questionnaire will cause them 
irreparable injury in that it will imperil their cer¬ 
tifications as bargaining representative for numerous 
groups of employees, that it may endanger collective 
bargaining contracts which they have with employers, 
and that it will preclude them from participating in 
pending and future election proceedings before the 
Board and from invoking the processes of the Board 
to remedy unfair labor practices. 

The short answer to this contention is that these 
“ assumed potential invasions” of appellees’ rights, 
the indispensable basis of their claim for judicial 
relief, are at this stage purely speculative and con¬ 
jectural. The procedure initiated by the Board’s 
Notice and Order is limited solely to the determina¬ 
tion of a fact, namely, the bona tides and validity 
of the affidavits here under question and the com¬ 
pliance status of appellee unions. As such, the pro¬ 
cedure here under attack is nothing more than a 
preliminary administrative inquiry to determine 
whether a factual condition precedent, prescribed by 
the Act as necessary to invoke the Board’s processes, 
has been satisfied. That inquiry in no way prejudges 
the existence or nonexistence of the statutory pre¬ 
condition, a matter which will not be ripe for deter¬ 
mination at least until after the expiration of the 
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time allowed for filing answers to the Board’s 
questionnaires. 

Moreover, even assuming, what is now purely spec¬ 
ulative, that the Board’s ultimate determination will 
result in declaring one or more of appellee unions out 
of compliance, that determination will not in and 
of itself deprive appellees of any legally protected 
rights. It may affect their power in the future to 
invoke the processes of the Board for the protection 
of rights guaranteed by the Act in the event appellees 
seek to avail themselves of those processes in specific 
cases, or it may result in specific proceedings for the 
cancellation of benefits or privileges which they have 
already acquired, consonant with the statutory man¬ 
date against affording Board facilities to noncomply¬ 
ing unions. However, even these consequences, as 
already shown, are contingent upon the occurrence 
of hypothetical future events, and until the Board 
actually takes action to that end, no legal rights or 
relationships are affected, and no case or controversy 
is presented. “[I]n advance of [the Board’s] ap¬ 
plication” of the determination to a particular case 
or situation, the court below was without power to 
restrain the Board. Alabama State Federation of La¬ 
bor v. McAdory, 325 U. S. 450,462. Controlling here is 
the principle that administrative determinations of fact 
which have no sanctions attached to them do not present 
an actual or threatened interference with any legally 
protected rights of interested parties even though such 
determinations may become the basis of future action . 
Pennsylvania Railroad Co. v. United States R. Boards 
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261 U. S. 72, 84r-85; United States v. Los Angeles, etc. 
R. R. Co., 273 U. S. 299, 309-310, 312; Federal Power 
Commissions. Hope Natural Gas Co., 320 U. S. 591,618- 
619; Employers’ Group of Motor Freight Carriers, Inc. 
v. N. W. L. B., 79 App. D. C. 105,143 F. 2d 145,147, n. 3, 
certiorari denied, 323 XL S. 735. ia 

Were there any doubt as to the applicability of the 
foregoing principles to the instant proceeding, that 
doubt would be resolved, we submit, by the Board’s 
formal undertaking made in the court below and here 
reaffirmed that it will take no adverse action with 
respect to any of appellee unions pursuant to its 
Notice And Order without first according the union 
affected an opportunity to be heard. Appellees are 
thus assured that before any of their rights, interests, 
or privileges are in any way abated by agency action, 
there will be made available to them a forum in the 
agency itself to protest such abatement. In this pos¬ 
ture, appellees can claim only that they are entitled 
now, before their administrative remedy is exhausted, 
to judicial intervention, presumably on the theory 
that the administrative hearing, if one should prove 
necessary, would unlawfully deprive them of rights. 

1<J See also Borchard, Declaratory Judgments , p. 342 (2d cd., 
1941): 

“The danger or dilemma of the plaintiff must be present, not 
contingent on the happenings of hypothetical future events—al¬ 
though it may involve future benefits or disadvantages—and the 
prejudice to his position must be actual and genuine, and not 
merely possible or remote.” 

Accord: N. W. L. B. v. United States Gypsum Company, 79 App. 
D. C. 239,145 F. 2d 97, certiorari denied, 324 U. S. 856; Alabama 
State Federation of Labor v. McAdory , 325 U. S. 450, 460-461. 
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The statement of this proposition is its own refuta¬ 
tion. The speculative possibility that the information 
derived from the Board’s inquiry may eventually re¬ 
sult in an adverse administrative determination of 
obligations, rights, or relationships does not warrant 
present judicial intervention. See authorities cited, 
supra. When and if adverse action is taken and the 
administrative process consummated, appellees will 
then be entitled to whatever judicial review is pre¬ 
scribed and authorized by controlling law. Appro¬ 
priate here is the observation of this Court in Mallory 
Coal Co. v. National Bituminous Coal Commission, 
69 App. D. C., 166, 99 F. 2d 399, 407, that a precon¬ 
dition— 

of appellate jurisdiction is the fundamental re¬ 
quirement that the person seeking review must 
first have exhausted his administrative remedy. 
* * * Until that time comes, the matter should 
remain in the control of the administrative 
agency. Short cuts to judicial review are not 
intended by Congress or encouraged by the 
courts. Instead, the person who claims to have 
been aggrieved is required to seek and exhaust 
his remedy even though in a particular case 
no remedy is specifically provided ( Goldsmith 
v. Board of Tax Appeals, 270 U. S. 117,123, 46 
S. Ct. 215, 217, 70 L. Ed. 494) ; and even though 
he may believe that his search will be futile. 
Red River Broadcasting Co. v. Federal Com¬ 
munications Comm., 69 App. D. C. 3, 98 F. 2d 
282, cert, denied, 59 S. Ct. 86, 83 L. Ed. —, and 
cases there cited. 17 

17 See also Miles Laboratory v. F. T. C., 78 App. D. C. 326, 140 
F. 2d 683, 685, certiorari denied, 322 U. S. 752; F. P. C. v. Arlcan - 



In the instant case where “the order sought to be 
reviewed does not of itself adversely affect complain¬ 
ant but only affects his right adversely on the con¬ 
tingency of future administrative action * * * resort 
to the courts in these situations is either premature 
or wholly beyond their powers.” Rochester Tel. Corp. 
v. United States, 307 U. S. 125,130. 

Point II 

The Board’s procedure relating to the issuance of its notice 
and order was valid and proper in all respects 

We submit that for the foregoing reasons the court 
below lacked jurisdiction over the subject matter of 
the complaints and should in any event have dis¬ 
missed the complaints because they failed to present 
a case or controversy warranting judicial interven¬ 
tion. The court below did not discuss these conten¬ 
tions in its opinion, although it necessarily rejected 
them in order to reach the substantive issue. On the 
substantive issue the court below held that the Board’s 
issuance of its Notice and Order, designed to elicit 
information concerning the bona tides and validity of 
Section 9 (h) affidavits, was in excess of its powers 
under the Act and that the Act vested such in¬ 
vestigatory functions solely in the Department of 
Justice with appropriate penal sanctions. We believe 
that the court below erred in so holding. We shall 
show (1) that the Board has inherent power to pro¬ 
tect its processes from being abused and that such 

sas Poxcer <& Light Co 330 U. S. 802; S. E. C. v. Otis & Co., 338 
U. S. 843; Communist Party of the United States of America v. 
McGrath , 96 F. Supp. 47 (D. C. D. C., 3-judge court). 
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power gave it ample authority for making the instant 
inquiries; (2) that the Board’s exercise of its powers 
in this regard in the instant cases is fully consistent 
with the statutory scheme and its legislative history; 
and (3) that the Board’s exercise of its powers in the 
instant cases does not unlawfully deprive appellees 
of any rights or privileges granted them by the Act 
or by the Constitution. 

A. The Board has inherent power to protect its processes from being 
abused and the Congressional purpose from being subverted by the filing 
of false affidavits 

Congress in the National Labor Relations Act, as 
amended, set forth certain procedures designed to 
encourage collective bargaining and to promote full 
freedom of organization among employees (Section 
1). Conscious, however, of circumstances where the 
benefits so afforded could be, or had been, used to the 
detriment of the national welfare, Congress established 
certain standards of eligibility for these benefits. 
Thus, Congress in Section 9 (h) of the Act provided 
that labor organizations were precluded from access 
to the Board unless their officers first filed non-Com- 
munist affidavits as therein prescribed. To insure 
compliance with this statutory prohibition, Congress 
also provided that the perjury provisions of the 
Criminal Code should be applicable to such affidavits. 

Fully aware of the responsibilities of its steward¬ 
ship as the agency designated by Congress to administer 
the Act and to carry out its objectives, 18 the Board 
quickly devised administrative procedures to facilitate 


18 See p. 13, n. 10, supra. 
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its efforts in this regard. Thus, the Board defined, 
inter alia, in its Rules and Regulations the prerequi¬ 
sites of compliance with Section 9 (h) (Sec. 102.13), 
and in its Statements of Procedures described the 
administrative procedures for handling compliance 
matters (Sec. 101.3) (B. A. 67-69, 72-73). 19 Pursuant 
to these regulations, the Board normally accepts without 
investigation affidavits which on their face meet the 
statutory requirements, and does not permit parties 
before it to litigate the truth or falsity of such affi¬ 
davits. 20 When, as not infrequently occurs, the Board 
has derogatory information relating to the validity of 
the affidavits, the Board refers the affidavits and the 
derogatory information to the Department of Justice 
for appropriate action. 21 

Appellees contend that this is the limit of the 
Board’s power, that the Board has no alternative but 
to accept affidavits at their face value—even if posi¬ 
tive information as to their falsity exists—and to 

19 In addition, the Board prints and distributes to unions a 
booklet entitled “A Guide For Labor Organizations” which de¬ 
scribes in detail the procedures and forms utilized for complying 
with the filing requirements of the Act. A copy of this booklet 
has been lodged with the Clerk. 

20 The rule that the Board will not administratively investigate 
the sufficiency of affidavits has never been considered inviolable, 
however. The Board has always reserved the right, where it had 
reason to believe that a labor organization was seeking to cir¬ 
cumvent the Act by failing to list in its constitution all the officers 
of the organization, to investigate the facts in this regard and re¬ 
quire affidavits from additional persons. See Rules and Regula¬ 
tions, Statements of Procedure (B. A. 68-69, 73). 

21 Since the enactment of Section 9 (h), over 300 dubious affida¬ 
vits have gone over to the Department of Justice. Chairman 
Herzog's Statement before House Committee on Education and 
Labor, Feb. 24, 1953. 
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accord statutory benefits to the labor organization 
involved, leaving to tbe Department of Justice further 
action in the form of criminal prosecution for per¬ 
jury. We believe that this is an oversimplification 
of the statutory scheme. While it is true, as we show 
more fully below, pp. 39-40, that Congress inserted the 
provision for criminal prosecution by the Department 
of Justice as a substitute for an earlier proposal which 
would have required the Board to engage in a time- 
consuming investigation and determination of the 
noncommunist character of every union seeking to 
invoke its processes, that circumstance does not justify 
an assumption that Congress meant to leave the Board 
powerless to prevent its processes from being abused 
and the statutory process frustrated by patently 
fraudulent compliance with the Section 9 (h) require¬ 
ments. The Board, as an administrative agency and a 
quasi-judicial tribunal, shares with other such 
agencies and tribunals the inherent power to protect 
its processes from abuse. 22 

Judicial authority has uniformly acknowledged the 
existence of that power. The Supreme Court long 
ago determined that the Board “may decline to be 
imposed upon or submit its processes to abuse.” 

22 Compare Pueblo of Santa Rosa v. Fall , 273 U. S. 315, 319, in 
which the Supreme Court quoted with approval from the opinion 
of Mr. Justice Washington in The King of Spain v. Oliver , 2 
Wash. C. C. 429,430: “* * * it would be strange, if a court, whose 
right and whose duty is to superintend the conduct of its officers, 
should not have the power inquire * * * whether its process is 
used for the purpose of vexation or fraud, instead of that for which 
it alone is intended. The only question can be, as to the time and 
manner [of the inquiry], and as to the remedy, which are in the 
discretion of the court, and ought to be adapted to the case.” 


N. L. R. B. v. Indiana and Michigan Electric Co., 
318 U. S. 9, 18-19. The Supreme Court there held 
that the Board “ could properly withhold or dismiss 
its own complaint if it should appear that the charge 
is so related to a course of violence or destruc¬ 
tion * * * as to constitute an abuse of the Board’s 
process” (ibid.). Again, in N. L. B. R. v. Donnelly 
Garment Co., 330 U. S. 219, 235, the Supreme Court 
stated that “the character of a complaint may right¬ 
fully influence the Board in entertaining a com¬ 
plaint.” See also N. L. B. R. v. Fred P. Weissmam 
Co., 170 F. 2d 952, 954-955 (C. A. 6), certiorari 
denied, 336 U. S. 972. On various occasions the 
Board has exercised this power to protect its processes 
from abuse. For example, where it is shown that a 
charge of unfair labor practice w’as filed not for the 
purpose of obtaining relief for that unfair labor 
practice, but solely to further a collusive scheme be¬ 
tween a rival union and the company designed to oust 
the incumbent union, the Board will dismiss the com¬ 
plaint even if it could be shown that the unfair labor 
practice alleged actually occurred. Hollywood Ranch 
Market, 93 N. L. R. B. 1147, 1153-1154. Similarly, 
upon receipt of petitions for certification under Sec¬ 
tion 9 (c) of the Act, the Board has always assumed 
and exercised discretionary authority to investigate 
and determine informally the authenticity of a union’s 
membership cards, submitted in order to establish 
the union’s interest in a plant among whose employees 
it asks the Board to conduct an election. Where the 
Board’s investigation reveals the lack of an authentic 
substantial interest, the Board refuses to process the 
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petition further in order to prevent a futile dissipa¬ 
tion of its administrative resources. N. L. B. R. v. 
J. I. Case Co., 201 F. 2d 597,598-600 (C. A. 9) ; see also 
Sixteenth Annual Report of the National Labor Rela¬ 
tions Board (Govt. Print. Off., 1952), p. 55. 

The strong likelihood that a Section 9 (h) affidavit, 
filed at the very threshold of a Board proceeding, is 
spurious, furnishes no less justification for the Board’s 
refusal to tolerate abuse and corruption of the statu¬ 
tory process. In precisely the same manner and for 
the same reasons that the Board may conduct a 
preliminary investigation to determine whether the 
formal processing of a petition for certification is war¬ 
ranted, or whether there are reasonable grounds to 
believe that an unfair labor practice has been com¬ 
mitted, or whether, without regard to the merits of 
the petition or charge, a party soliciting the facilities 
of the Board has so conducted himself as to warrant 
withholding those facilities, so here, the Board may, 
under the circumstances described by the record, at 
the very least, conduct an inquiry to determine 
whether a Section 9 (h) affidavit is genuine and 
authentic, or spurious and fraudulently designed to 
invoke the Board’s processes contrary to the Con¬ 
gressional mandate. 

The observations of the Court of Appeals for the 
Tenth Circuit in N. L . R. B. v. Fulton Bag & Cotton 
Mills, 180 F. 2d 68, are directly in point. In rejecting 
an attempt to set aside a Board order on the ground 
that the employee filing the charge was a communist 
the court stated (at p. 71) : 
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[The Board] may properly determine for it¬ 
self whether its processes are being abused 
through the filing of an information based upon 
evil and unlawful purposes of the informer 
rather than a purpose to present a violation 
of the Act, and in exploring that question the 
Board may give appropriate consideration to 
all facts and circumstances which have ma¬ 
terial bearing. It may do that for purposes of 
protecting its processes against abuse. And 
if it determines with reasonable foundation 
that its processes would be abused by filing a 
complaint and going forward with the proceed¬ 
ing, it may decline to entertain and proceed 
upon the charge. In like manner, if it de¬ 
termines later that its processes are being 
abused it may decline to proceed further. But 
the question whether the processes of the Board 
were being subjected to abuse in this instance 
by the filing of the charge against the com¬ 
pany for the purpose of effectuating the objects 
and designs of the Communist Party rather 
than to enforce the rights of an employee under 
the Act was a matter resting in the sound dis¬ 
cretion of the Board. [Citing the Indiana <Sc 
Michigan and Weissman cases, supra.] 

Thus, the Board’s action here, which is designed to 
determine whether its processes are being subjected 
to abuse by their invocation 4 ‘for the purpose of 
effectuating the objects and designs of the Communist 
Party rather than to enforce * * * rights * * * xm- 
der the Act,” accords not only with general principles 
of law but has received specific judicial approbation: 

■ i 

249812—53-8 
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B. The exercise of this inherent power in the present case is wholly con¬ 
sistent with the statntory language, its legislative history, and controlling 
judicial authority 

1. The Board?a administrative practice and the statutory scheme 

Appellees do not question that the filing of bona 
fide and truthful affidavits under Section 9 (h) is a 
precondition to access by labor organizations to the 
Board’s processes. Appellees urge, however, that 
their officers have filed the requisite documents, that 
the Board by its Notice and Order is imposing an 
additional qualification upon access to the Board’s 
processes, and that the Notice and Order contem¬ 
plates a sanction other than the specific criminal 
sanction prescribed in the Act, and hence unau¬ 
thorized by it. 

Appellees’ contention begs the question. For the 
issue is not whether the Board is imposing an addi¬ 
tional qualification upon access to its processes; 
rather, the issue is whether the purported affidavits 
heretofore filed were truthful and bona fide in the 
first instance. Grave doubt having been raised in that 
regard by the unchallenged facts set forth in the 
Presentment, the Board has instituted, by means of 
its Notice and Order, an inquiry to determine whether 
it has been the victim of a fraudulent imposition by 
unions whose Section 9 (h) compliance may be merely 
a sham. 

Concededly, the Board on a prima facie considera¬ 
tion accepted the documents here in question at face 
value as competent affidavits and did not conduct an 
inquiry or litigate the question whether the affidavits 
were true or false. Instead, in accordance with the 
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Congressional intent, the Board referred the affidavits 
to the Department of Justice for appropriate investi¬ 
gation and the initiation of criminal proceedings, if 
warranted. 23 But to say that the Board accorded 
presumptive validity to the affidavits does not make 
them genuine and authentic if in fact they were false. 
And if that falsity subsequently appears, Congress 
may not be said to have contemplated that the Board 
must continue to make its processes available in the 
future or to maintain in effect rights and privileges 
which it had previously accorded in reliance on the 
false affidavits. The Board, by the very terms of the 
statute, has a continuing duty to withhold its processes 
from noncomplying labor organizations, and the power 
to determine whether the precondition for the avail¬ 
ability of those processes has been met, where that 
fact has been put in serious question, presupposes the 
power to inquire at such time into the sufficiency of 
the compliance with the precondition. Cf. United 
States v. Morton Salt Co., 338 TJ. S. 632, 640, 652-653. 
This, as already noted, is quite apart from the crim¬ 
inal aspect of Section 9 (h) which lodges in the 
Department of Justice, and in that Department alone, 
the responsibility for instituting criminal proceedings 
for perjury. 24 

28 It was pursuant to this referral that the Department of 
Justice initiated the grand jury proceedings resulting, inter alia, 
in the Presentment referred to herein. 

34 Appellees apparently take the position that affiants under 
Section 9 (h) are immune from criminal prosecution if they do 
not hold the proscribed membership, affiliation or belief at the 
moment their signatures are affixed to the affidavits, but that they 
may, for example, resign from the Communist party the moment 
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What cannot be overemphasized, and what we believe 
the court below has overlooked, is that the Board is not 
attempting to substitute itself for the Department of 
Justice to investigate the commission of perjury or 
other violations of the Criminal Code with respect to 
Section 9 (h) affidavits. The Board has no F. B. I. 
or other facilities to make such investigations. The 
Board is merely seeking to insure the integrity of its 
own processes and to preclude its victimization by 
“Communist-led organizations” which are endeavor¬ 
ing fraudulently to invoke “the benefits and pro¬ 
cedures of the Act.” N. L. R. B. v. Fulton Bag <£ 
Cotton Mills , 180 F. 2d 68, 72 (C. A. 10). 

Consistent with this objective, the Board is seeking 
only to determine whether it has in fact received 
genuine bona fide affidavits in compliance with Sec¬ 
tion 9 (h), or whether such compliance is spurious, 
fraudulent, and an abuse of the Board’s processes. 
The affidavits of appellees’ officers having now been 
put in serious question by the affiants’ repeated re¬ 
fusals under oath to attest their truth before com¬ 
petent governmental bodies, the Board is merely re¬ 
questing that the officers’ affirm the veracity of their 
affidavits and swear to their noncommunist affiliations 
and beliefs. The Board’s power to make an adminis¬ 
trative investigation to determine the sufficiency of com¬ 
pliance has been repeatedly upheld. N. L. R. B. v. 

before and rejoin the moment after affixing their signatures. 
Whatever the merits of that position with respect to the criminal 
law—a question upon which we take no position here—it seems 
altogether clear that such a procedure would be a fraud upon the 
Act and upon the Board’s processes which the Board would not 
and should not be required to tolerate. 
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Fulton Bag, supra; N. L. R. B. v. Greensboro Coca-Cola 
Co., 180 F. 2d 840, 844-845 (C. A. 4) ; N. L. R. B. v. Red 
Rock Co., 187 F. 2d 76, 78 (C. A. 5), certiorari denied, 
341 U. S. 950; N. L. R. B. v. I. F. Sales Co., 188 F. 2d 
931 (C. A. 6); N. L. R. B. v. Vulcan Forging Co., 
188 F. 2d 927, 929 (C. A. 6); N. L. R. B. v. Wiltse, 
188 F. 2d 917, 924 (C. A. 6), certiorari denied, 342 
U. S. 859; Law <Sc Son v. N. L. R. B ., 192 F. 2d 236, 
239 (C. A. 10); cf. United States v. Morton Salt Co., 
338 U. S. 632, 640, 642, 652-653; Oklahoma Publishing 
Co. v. Walling , 327 U. S. 186, 208. 

2. Legislative history 

Contrary to the view taken by the court below, the 
legislative history of Section 9 (h) does not preclude 
the Board from itself administratively inquiring as 
to whether its processes are being abused in deroga¬ 
tion of the statutory policy embodied in that section. 
Congress, for reasons stated hereunder, merely re¬ 
lieved the Board of the mandatory obligation to in¬ 
vestigate and determine in each instance whether a 
labor organization seeking to invoke the processes 
of the Act was in fact led by officers holding the 
proscribed membership or beliefs. Thus, Section 9 
(h), as originally passed by the House (H. R. 3020, 
80th Cong., 1st Sess., Section 9 (h) (May 13, 1947)) 
forbade, with differences not material here, the grant¬ 
ing of benefits under the Act to any labor union if its 
officers were members of the Communist party or 
held other proscribed membership, affiliation, or belief. 
In that posture, the section made mandatory an 
inquiry by the Board as to whether the officers were 


c 
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in fact free of the disqualifying characteristics. In 
conference, however, the provision was changed to 
require only that the officers file disclaiming affidavits, 
leaving the Board free to proceed, but subjecting the 
affiants to criminal prosecution by the Department of 
Justice for the filing of false affidavits. H. Conf. 
Kept. No. 510, 80th Cong., 1st Sess., p. 49. Senator 
Taft, one of the principal proponents of the Act as 
well as one of the conferees, explained the reason for 
the change: “In reconciling the two provisions the 
conferees took into account the fact that representa¬ 
tion proceedings might be indefinitely delayed if the 
Board was required to investigate the character of 
all the local and national officers as well as the char¬ 
acter of the officers of the parent body or federation.” 
93 Cong. Bee. 6444; see also 93 Cong. Bee. 6447, 6860. 

In giving effect to this Congressional intent, the 
Board early recognized “it is not the purpose of the 
statute to require the Board to investigate the authen¬ 
ticity or truth of the affidavits which have been filed. 
Persons desiring to establish falsification or fraud 
have recourse to the Department of Justice for a 
prosecution under Section 35A of the Criminal Code” 
Craddock-Terry Shoe Corp., 76 N. L. B. B. 842, 843. 
The Board has consistently adhered to this view, and 
has refused to permit private parties to an unfair 
labor practice or other Board proceedings, to litigate 
the truth or falsity of the affidavits filed by a union’s 
officers. See Fourteenth Annual Report of the Na¬ 
tional Labor Relations Board (Govt. Print. Off., 
1950), p. 55; N. L. R. B. v. Fulton Bag & Cotton Mills, 
180 F. 2d 68, 71 (C. A. 10); and cases cited, supra. 
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pp. 38-39. Indeed, on the assumption that the 
affidavits filed by the 11 officers here involved 
were valid, the Board has permitted appellee unions 
to enjoy the Board’s facilities without the prolonged 
delays that would otherwise ensue. In this manner 
the Board effectuated the Congressional purpose, 
already described, of administering its processes ex¬ 
peditiously and without interminable delays while 
other appropriate agencies of Government conducted 
investigations of the truth or falsity of the affidavits. 

This does not mean, however, that the Board may 
not exercise its inherent power to protect its processes 
from abuse and fraud, and is required to close its 
eyes and ears to facts disclosed by investigations and 
proceedings of other appropriate agencies and instru¬ 
mentalities of Government, which indicate that a fraud 
may have been perpetrated upon the Board, and that 
the Board’s processes thereby have been, and are 
being, seriously abused. 25 Neither is the Board de¬ 
prived of this inherent power because the statute has 
also provided criminal sanctions for the filing of false 
affidavits. Reposing in the Department of Justice the 

25 Once this distinction is appreciated, it is clear that the state¬ 
ments of the Board and the General Counsel, upon which the court 
below relied, are not dispositive of the problem at hand. Those 
statements dealt only with the right of private parties to a Board 
proceeding to litigate before it the truth or falsity of the affidavits 
filed by officers of the union involved. The Board’s statements did 
not mean and were not intended to mean that it lacked the power 
itself to investigate and determine administratively the sufficiency 
of compliance with Section 9 (h). Indeed, its consistent practice 
has been to the contrary. Sunbeam Corp., 94 N. L. R. B. 844; 
Local 1150 , UE, 96 N. L. R. B. 1029; Sec. 102.13 of the Rules and 
Regulations; Sec. 101.3 of the Statements of Procedure (B. A. 68- 
69,73). 
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power to inflict criminal sanctions for false affidavits 
does not deprive the Board of its inherent power to 
prevent its own processes from being abused by such 
affidavits. Congress cannot be contemplated to have 
required one federal agency to honor what it has 
required another federal agency to condemn. 

A contrary view, as urged by appellees, would leave 
the Board subject to all kinds of fraud and dissipa¬ 
tion of its administrative energies. Thus, the Board 
would have to abandon its settled practice of adminis¬ 
tratively determining whether all officers of a labor 
organization have filed affidavits, because each labor 
organization must file an affidavit listing all its offices 
and their incumbents, and there is a criminal sanction 
for filing false affidavits see Sunbeam and cases cited 
supra, p. 41, n. 25. The logic of appellees ’ contention, if 
adopted, would even preclude the Board from revoking 
certifications based on affidavits which have been the 
basis of a perjury conviction inasmuch as criminal 
sanctions have not only been provided but have been 
enforced. 2 * 

The short of the matter is that appellees have mis¬ 
conceived the statutory scheme. Appellees correctly 
argue that where a statute specifies criminal sanctions 

36 In a different frame of reference, the Board would be deprived 
of power to enforce order at its hearings by providing for the 
exclusion of persons guilty of disorder on such occasions, because 
Section 12 of the Act provides criminal sanctions for wilfully im¬ 
peding or interfering with any agent of the Board in the per¬ 
formance of his duties. See Camp v. Herzog , 104 F. Supp. 134 
(D. C. D. C.); Board’s Rules and Regulations and Statements of 
Procedure (B. A. 69,70). 
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for its violation, additional and different sanctions 
may not be imposed. Appellees’ error lies in the fact 
that the Board here is not imposing, or even propos¬ 
ing to impose, a sanction for the filing of false affi¬ 
davits. The Board is merely insuring the integrity ! 
of its own processes and thereby protecting the public 
interest in stable collective bargaining relationships 
by seeing to it that its services are not invoked by 
unions whose officers are unable to affirm the authen¬ 
ticity and bona fides of their non-Communist affi¬ 
davits. Just as the Board in the affirmative exercise 
of its powers is concerned with the public interest 
and not with private rights (Amalgamated Utility 
Workers v. Consolidated Edison Co., 309 U. S. 261), 
so the Board when it refuses to exercise its powers is 
motivated by the public interest and not by the desire 
to punish malefactors. As has been repeatedly said, 
the purposes of the Act are remedial and not penal. 

3 . Controlling judicial authority 

The critical distinction, decisive here, between 
action in the nature of a sanction in reprisal against 
unlawful conduct and remedial action designed to 
protect the public interest against the consequences 
of such unlawful action has been recognized and 
applied by the courts in other cases and under other 
statutes. 

L. P. Steuart & Bro. v. Bowles, 322 U. S. 398, is 
a case in point. There the Office of Price Administra¬ 
tion, acting under the authority of the Second War 
Powers Act (56 Stat. 178, 50 U. S. C. § 133) to 
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“ allocate” scarce materials issued a suspension order 
and withheld rationed materials from the company 
when it was established that the company had ac¬ 
quired and distributed such materials in violation of 
the statutory regulations. The issue presented was 
whether the statutory authority to “allocate” ma¬ 
terials included the power to issue suspension orders 
and to withhold rationed materials. The company 
urged that the authority to allocate did not include 
the power to issue suspension orders and that no 
such power should be implied because suspension 
orders were penalties to which persons should not be 
subjected unless the statute plainly imposed them. In 
that connection the company pointed out that the 
Second War Powers Act imposed both civil and 
criminal penalties for violations like those which 
generated the suspension orders. The Supreme 
Court, affirming this Court’s prior decision, agreed 
that it was for Congress to prescribe the penalties 
for laws which it wrote and agreed also that it would 
“transcend both the judicial and administrative func¬ 
tion to make additions to those which Congress has 
placed behind a statute” (at p. 404). The Supreme 
Court noted, however, as had this Court, that the 
suspension order was in no sense a penalty or sanction 
against the company, but rather a legitimate exercise 
of the administrative agency’s power to allocate 
scarce materials in the interest of the national 
welfare. To that extent, the Supreme Court con¬ 
cluded, the statutory provisions for criminal and 
civil sanctions for the company’s violations did not 
deprive the administrative agency of its power to 
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take appropriate remedial action, and the propriety 
of the suspension order was sustained. Accord: 
Brown v. Wilemon, 139 F. 2d 730 (C. A. 5), certiorari 
denied, 322 U. S. 748; Bowles v. Lee’s Ice Cream, Inc., 
80 App. D. C. 1,148 F. 2d 113,114; Gallagher’s Steak 
House v. Bowles , 142 F. 2d 530, 534^-535 (C. A. 2), 
certiorari denied, 322 U. S. 764. 

Pueblo of Santa Rosa v. Fall, 273 U. S. 315, 
provides another illustration of this distinction. In 
that case the controlling statute provided criminal 
sanctions against accepting money or anything of 
value for representing an Indian tribe in a suit 
against the United States unless certain requirements 
were previously satisfied. Notwithstanding these 
criminal sanctions, the Supreme Court upheld the 
inherent power of the court to determine whether a 
fraud had been perpetrated upon it by the unau¬ 
thorized representation of an attorney purporting to 
act as counsel for the Pueblo. See also Pueblo de 
Taos v. Archuleta, 64 F. 2d 807, 812-813 (C. A. 10). 

A third illustration arises under the Bankruptcy 
Act. In Cooper v. O’Connor, 69 App. D. C. 100, 99 
F. 2d 135, 139, certiorari denied, 305 U. S. 643, this 
Court upheld the power of a trustee in bankruptcy 
to protect assets from dissipation, despite the pend¬ 
ency of criminal proceedings, declaring that “It 
would be absurd to contend that the duties of such 
an officer—so charged and so peculiarly aware of 
facts suggesting that certain persons were engaged 
in the spoliation of those very assets—should stop 
abruptly at the point where the initiation of criminal 
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proceedings became necessary to protect such 
assets.” 27 

The considerations applicable to the foregoing cases 
are equally applicable here. In the instant case, 
criminal penalties are imposed by the Act for the 
filing of false affidavits, and the Board is precluded 
from imposing additional sanctions. Here, however, 
as in L. P. Steuart and the Fall and Cooper cases, 
the Board’s action is in no sense conceived or intended 
as a penalty, but merely as a necessary concomitant 
of its unique statutory function of granting or with¬ 
holding statutory benefits in the public interest de¬ 
pending on whether valid and bona fide affidavits have 
been filed pursuant to the requirements Of Section 

9 (h) of the Act. As in the Cooper case, “ [z']t would 
be absurd to contend” that the Board must continue 
in derogation of the statutory policy to lend its proc¬ 
esses to a labor organization and refrain from mak¬ 
ing inquires to determine whether a fraud has been 
perpetrated upon it merely because circumstances 

27 See United States v. Smull , 236 U. S. 405, in which the de¬ 
fendant urged that because one provision of the Homestead Act 
provided for certain questions relating to applications for home¬ 
steads, the agency charged with the administration of that Act 
could not require an applicant to state whether he had previously 
made an entry even though another provision of the Act disquali¬ 
fied such persons from the benefits of the statute. The Supreme 
Court upheld the inquiry notwithstanding that the patent could 
have been cancelled if a previous entry had been made. 

See also Caka v. United States , 152 U. S. 211; United States v. 
Morekead , 243 U. S. 607, 614; United States v. Morton Salt Co ., 
338 U. S. 632; United States ex rel. Fault v. Iclces, 65 App. D. C. 
223, 82 F. 2d 879, 880-881; In the Matter of Transamerica Corp ., 

10 S. E. C. 454. 
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have arisen which make the invocation of specific 
statutory penalties also appropriate. 

Accordingly, we submit that reason and authority 
confirm the proposition that the Board has power to take 
appropriate action to revoke the compliance status of 
appellee unions upon a proper showing. Where, as 
here, the Board is merely engaged in a preliminary 
inquiry, the purpose of which is to determine whether 
such ultimate action is necessary, there is even less 
ground for cavil. 

G The issuance of the Notice and Order does not unlawfully deprive ap¬ 
pellees of any rights or privileges granted under the Act or under the 
Constitution 

Appellees contend that even if the Board had 
statutory or inherent power to prevent its process 
from being abused and the Congressional purpose 
from being subverted, its issuance of the Notice and 
Order was nevertheless invalid because it unlawfully 
diverted appellees of rights guaranteed by law and 
by the Constitution. Specifically, appellees complain 
that the Board’s action is improper because (1) the 
inquiry is based on a Presentment which was invalid 
in law; (2) the questions attached to the Notice and 
Order exceed the Board’s statutory authority by re¬ 
quiring the reaffirmation of affidavits no longer in ef¬ 
fect and by inquiring as to membership or affiliation 
“at any time” during the periods covered by the af¬ 
fidavits; (3) the questions infringe the officers’ priv¬ 
ilege against self-incrimination; (4) the requirement 
that appellees’ officers reaffirm old affidavits deprives 
them of the protection otherwise afforded by the 
statute of limitations; and (5) the Notice and Order 
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contemplates a deprivation of rights under the Act 
without affording appellees a hearing contrary to con¬ 
stitutional due process requirements. 

None of these contentions has merit. Although, 
as the court below found, the Board’s issuance of its 
Notice and Order was “prompted” by the Present¬ 
ment of the Grand Jury, the legality or illegality 
of the Grand Jury procedure is irrelevant to the 
issue here presented. What is significant is that the 
recitals contained in the Presentment establish the 
fact, not challenged by appellees, that the 11 officers 
refused to affirm under oath the truth of their affida¬ 
vits. That fact, officially directed to the Board’s 
attention by District Judge Weinfeld, is itself ade¬ 
quate justification for the Board to institute the 
inquiry here under consideration assuming that justi¬ 
fication for such an administrative inquiry is required 
at all. United States v. Morton Salt Co., 322 XJ. S. 
632, 640; Oklahoma Publishing Co. v. Walling, 327 
U. S. 186, 208. Certainly, the Board is not required in 
this or any similar context to insulate itself from the 
outside world in the conduct of its affairs and to 
permit its processes and the Congressional purpose 
with which it is entrusted to be flouted and abused 
with impunity. The Board’s action here does not 
contemplate adverse action against appellees solely 
because their officers refused to affirm thei,r affidavits 
before the Grand Jury. All that the Board is doing 
is instituting its own inquiry to verify or allay its 
reasonable suspicion under all the circumstances that 
the affidavits filed with it were a sham and a fraud 
upon the statutory processes. Whatever subsequent 
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action, if any, the Board takes will be predicated on 
the answers, or failure to answer, to its own inquiries, 
and not on the Presentment. 28 

Appellees’ claim that the questions directed to their 
officers exceed the statutory authority of the Board 
is also without foundation. Insofar as the questions 
advert to affidavits which are no longer in effect, they 
are nevertheless clearly relevant to a determination 
whether such affidavits were filed in good faith or as 
a device to perpetrate a fraud upon the Board. In 
addition, appellees cannot, and, we think, do not, 
contest the proposition that they are presently en¬ 
joying substantial benefits which flow directly from 
the Board’s acceptance of those earlier affidavits. 
Indeed, the very gist of appellees’ complaints is that 
the Board is threatening to withdraw such benefits. 
Accordingly, the Board is fully warranted in inquir¬ 
ing as to the bona tides of the earlier affidavits to 
determine whether such benefits were improperly be¬ 
stowed in the first instance. 29 By parity of reasoning, 

28 This disposes of appellees’ objection that the Board is pun¬ 
ishing them because their officers availed themselves before the 
Grand July of a constitutional privilege against self-incrimina- 
tion. In the first place, the Board’s action, if any is taken, will be 
predicated on its own inquiry and not on the refusal of the officers 
to testify before the Grand Jury. In the second place, and con¬ 
clusive here, the Board’s action is directed to the compliance status 
of the unions, and the privilege invoked by the officers at the 
Grand Jury proceeding being personal, appellee unions may not 
avail themselves of it. Cf. United States v. White, 322 U. S. 694, 
69S-699. See also, infra, pp. 51-52. I 

20 The above analysis reveals the basic fallacy of appellees’ claim 
that merely requiring answers to the Board’s questionnaire would 
deprive them of valuable property rights without due process of 
law. Appellee unions will only suffer deprivation if it is ulti- 
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inquiry as to the validity of current affidavits which not 
only involve the grant of current benefits hut contem¬ 
plate further benefits also, is clearly permissible. 

The propriety of the last two questions as to 
whether affiants have “at any time” during the period 
covered by their respective affidavits been members of, 
or affiliated with, the Communist Party, or believed in 
or supported organizations dedicated to the over¬ 
throw of the United States Government, is readily 
demonstrable. Appellees * view is that so long as their 
officers do not hold the proscribed membership, affilia¬ 
tion or belief at the moment their signatures are 
affixed to the affidavits, immunity from criminal pros¬ 
ecution is established, and that the Board by extend¬ 
ing that period is improperly exposing the officers to 
additional criminal sanctions not contemplated by the 
Act. Whatever the validity of that position with re¬ 
spect to the criminal law, certainly it has no validity 
with respect to the Board’s exercise of its inherent 
power to determine whether its processes are being 
abused and the statutory policy thwarted. Congress 
did not contemplate that its prohibition against accord¬ 
ing statutory benefits to noncomplying unions could be 
evaded by the simple expedient of resignations or 
abjurations made for the sole purpose and to the ex¬ 
tent necessaiy for the filing of affidavits only to be 
disavowed immediately thereafter. 

mately established that their officers filed false affidavits, in which 
event the only rights they would lose are those which they ac¬ 
quired fraudulently in the first instance and retained fraudulently 
thereafter. 
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Appellees ’ third contention relates to their claim 
that the issuance of the Board’s questionnaire violates 
the constitutional privilege of their officers against 
self-incrimination. This claim is doubly vulnerable. 
In the first place, the whole thrust of the Board’s 
action is against appellee unions and their right of 
access to the Board, and it is settled law that the 
privilege against self-incrimination “is essentially a 
personal one, applying only to natural individuals.” 
United States v. White, 322 U. S. 694, 698. Moreover, 
since the affidavits here in question were filed by the 11 
individuals, not in their personal capacity but in their 
capacity as officials of their respective unions, produc¬ 
tion of such affidavits or testimony concerning them 
cannot be the subject of the personal privilege against 
self-incrimination even though such production or 
testimony “might tend to incriminate them person¬ 
ally” (Id., at 699). 

In the second place, the propriety of the Board’s 
action is even more cogently confirmed by the recent 
decision of the Supreme Court in Orloff v. Willoughby, 
21 U. S. Law Week 4215, decided March 9, 1952. In 
that case Orloff was inducted into the Army under 
the Universal Military Training and Service Act (50 
U. S. C. App., Sec. 454 (i) (1) (A) ) which authorizes 
conscription of “medical and allied specialist cate¬ 
gories” regardless of age. Orloff, who had passed the 
age for induction except for this statute, was refused 
a commission contrary to the Army’s century-old 
practice in this regard and contrary to the legislative 
expectation of Congress in authorizing such conscrip¬ 
tion. The Army’s refusal to grant Orloff a com- 
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mission was predicated, inter alia, upon his refusal 
to answer under claim of privilege whether he had 
ever been a member of the Communist Party or other 
Communist organization. Confronted with a claim 
that OrlofFs constitutional privilege against self-in¬ 
crimination was being infringed, the Supreme Court 
stated: 

It is argued that Orloff is being punished for 
having claimed a privilege which the Constitu¬ 
tion guarantees. No one, at least no one on 
this Court which has repeatedly sustained asser¬ 
tion by Communists of the privilege against 
self-incrimination, questions or doubts Orloff’s 
right to withhold facts about himself on this 
ground. No one believes he can be punished 
for doing so. But the question is whether he 
can at the same time take the position that to 
tell the truth about himself would incriminate 
him and that even so the President must ap¬ 
point him to a position of honor and trust. We 
have no hesitation in answering that question 
“No.” 30 

So here, appellee unions would defend the right of 
their officers to withhold information which might 
incriminate them and insist at the same time that the 
Board bestow “a position of honor and trust” upon 
the unions of which they are the leaders. We submit 
that this Court, like the Supreme Court in the Orloffi 
case, should have no hesitation in rejecting that con¬ 
tention. 


“See also Communist Party of United States of America v. 
McGrath , 96 F. Supp. 47 (D. C. D. C., 3-judge court), concurring 
opinion of Judge Bazelon, at 51-53. 
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The foregoing discussion disposes also, we think, 
of appellees’ claim that their officers are being un¬ 
lawfully deprived of the protection accorded by the 
limitations statute. The Board, in order to protect 
its processes from being abused and to safeguard 
the Congressional prohibition against giving non¬ 
complying unions the aegis of Government protection, 
may make appropriate inquiries to that end. Appel¬ 
lees’ officers are not required to answer the inquiries 
if such answers subject them to the threat of criminal 
prosecution, but they may not withhold that informa¬ 
tion and still claim the statutory benefits which are 
conditioned on the giving of the information. Cf. 
A. C. A. v. Douds, 339 U. S. 382. 

There remains for consideration only the claim that 
the Notice and Order contemplates a deprivation of 
appellees rights under the Act without affording them 
a hearing. As already set forth, pp. 34-35, 38-39, 
insofar as questions of fact relating to compliance with 
Section 9 (h) are solely a matter for administrative de¬ 
termination and insofar as the Board may properly 
determine for itself whether its processes are being 
abused and the statutory objectives thereby frustrated, 
appellees’ asserted right to a hearing has no basis. In 
any event, in view of the Board’s assurance that 
appellee unions will be given an opportunity to be 
heard prior to the taking of any adverse action with 
respect to them, the claim here advanced is academic. 

In sum, we submit that the Board is fully em¬ 
powered to exercise its powers in the manner con¬ 
templated by its Notice and Order, and that its exer¬ 
cise of those powers is valid and legal in all respects. 
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CONCLUSION 

For the foregoing reasons, we respectfully request 
that this Court reverse the decision of the District 
Court, and dismiss the complaints. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Arnold Ordman, 

John E. Jay, 

Attorneys, 

National Labor Relations Board. 


April 1953. 


APPENDIX 


1. The relevant provisions of the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U. S. C., 
Supp. V, Secs. 151, et seq.), and as further amended 
(65 Stat. 601, 29 U. S. C., 159, et seq.) are as follows: 1 

Findings and Policies 

Sec. 1. * * * 

Experience has further demonstrated that 
certain practices by some labor organizations, 
their officers, and members have the intent or 
the necessary effect of burdening or obstructing 
commerce by preventing the free flow of goods 
in such commerce through strikes and other 
forms of industrial unrest or through concerted 
activities which impair the interest of the 
public in the free flow of such commerce. The 
elimination of such practices is a necessary 
condition to the assurance of the rights herein 
guaranteed. 

It is hereby declared to be the policy of the 
United States to eliminate the causes of certain 
substantial obstructions to the free flow of 
commerce and to mitigate and eliminate these 
obstructions when they have occurred by en¬ 
couraging the practice and procedure of collec¬ 
tive bargaining and by protecting the exercise 
by workers of full freedom of association, self¬ 
organization, and designation of representatives 
of their own choosing, for the purpose of nego¬ 
tiating the terms and conditions of their em¬ 
ployment or other mutual aid or protection. 
***** 


1 Provisions which were eliminated by the latter amendment are 
enclosed in brackets; provisions which were added by that amend¬ 
ment are in italics. 


( 85 ) 
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National Labor Relations Board 

Sec. 3. * * * 

(d) There shall be a General Counsel of the 
Board who shall be appointed by the President, 
by and with the advice and consent of the Sen¬ 
ate, for a term of four years. The General 
Counsel of the Board shall exercise general 
supervision over all attorneys employed by the 
Board (other than trial examiners and assist¬ 
ants to Board members) and over the officers 
and employees in the regional offices. He shall 
have final authority, on behalf of the Board, 
in respect of the investigation of charges and 
issuance of complaints under section 10, and in 
respect of the prosecution of such complaints 
before the Board, and shall have such other 
duties as the Board may prescribe or as may 
be provided by law. 

* * * * * 

Sec. 6. The Board shall have authority from 
time to time to make, amend, and rescind, in the 
manner prescribed by the Administrative Pro¬ 
cedure Act, such rules and regulations as may 
be necessary to carry out the provisions of this 
Act. 


Rights of Employees 

Sec. 7. Employees shall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring membership 
in a labor organization as a condition of em¬ 
ployment as authorized in section 8 (a) (3). 
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Unfair Labor Practices 

Sec. 8. (a) It shall be an unfair labor practice 
for an employer— 

(1) To interfere with, restrain, or coerce 
employees in the .exercise of the rights guaran¬ 
teed in Section 7; 

(2) To dominate or interfere with the forma¬ 
tion or administration of any labor organiza¬ 
tion or contribute financial or other support to 
it: Provided, That subject to rules and regula¬ 
tions made and published by the Board pursu¬ 
ant to Section 6, an employer shall not be 
prohibited from permitting employees to confer 
with him during working hours without loss of 
time or pay; 

(3) By discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage 
membership in any labor organization: Pro¬ 
vided, That nothing in this Act, or in any other 
statute of the United States, shall preclude an 
employer from making an agreement with a 
labor organization (not established, maintained, 
or assisted by any action defined in section 8 (a) 
of this Act as an unfair labor practice) to 
require as a condition of employment member¬ 
ship therein on or after the thirtieth day fol¬ 
lowing the beginning of such employment or the 
effective date of such agreement, whichever is 
the later, (i) if such labor organization is the 
representative of the employees as provided in 
section 9 (a), in the appropriate collective- 
bargaining unit covered by such agreement 
when made [; and (ii) if, following the most 
recent election held as provided in section 9 (e) 
the Board shall have certified that at least a 
majority of the employees eligible to vote in 
such election have voted to authorize such labor 
organization to make such an agreement:] and 
has at the time the agreement was made or 
within the preceding twelve months received 


from the Board a notice of compliance with 
sections 9 (f), (g), ( h ), and (ii) unless follow¬ 
ing an election held as provided in section 9 
( e ) within one year preceding the effective 
date of such agreement, the Board shall howe 
certified that at least a majority of the em¬ 
ployees eligible to vote in such election have 
voted to rescind the authority of such labor 
organization to make such an agreement: 
***** 

(4) To discharge or otherwise discriminate 
against an employee because he has filed charges 
or given testimony under this Act; 

(5) To refuse to bargain collectively with 
the representatives of his employees, subject 
to the provisions of Section 9 (a). 

(b) It shall be an unfair labor practice for 
a labor organization or its agents— 

(1) To restrain or coerce (A) employees in 
the exercise of the rights guaranteed in Section 
7: Provided, That this paragraph shall not 
impair the right of a labor organization to 
prescribe its own rules with respect to the 
acquisition or retention of membership therein; 
or (B) an employer in the selection of his 
representatives for the purposes of collective 
bargaining or the adjustment of grievances; 

(2) To cause or attempt to cause an employer 
to discriminate against an employee in violation 
of subsection (a) (3) or to discriminate against 
an employee with respect to whom membership 
in such organization has been denied or term¬ 
inated on some ground other than his failure 
to tender the periodic dues and the initiation 
fees uniformly required as a condition of ac¬ 
quiring or retaining membership; 

(3) To refuse to bargain collectively with 
an employer, provided it is the representative 
of his employees subject to the provisions of 
Section 9 (a) ; 

(4) To engage in, or to induce or encourage 
the employees of any employer to engage in, 
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a strike or a concerted refusal in the course 
of their employment to use, manufacture, proc¬ 
ess, transport, or otherwise handle or work 
on any goods, articles, materials, or com¬ 
modities or to perform any services, where an 
object thereof is: (A) forcing or requiring 
any employer or self-employed person to join 
any labor or employer organization or any em¬ 
ployer or other person to cease using, selling, 
handling, transporting, or otherwise dealing in 
the products of any other producer, processor, 
or manufacturer, or to cease doing business 
with any other person; (B) forcing or requir¬ 
ing any other employer to recognize or bar¬ 
gain with a labor organization as the repre¬ 
sentative of his employees unless such labor 
organization has been certified as the repre¬ 
sentative of such employees under the pro¬ 
visions of Section 9; (C) forcing or requiring 
any employer to recognize or bargain with a 
particular labor organization as the representa¬ 
tive of his employees if another labor organiza¬ 
tion has been certified as the representative of 
such employees under the provisions of Section 
9; (D) forcing or requiring any employer to 
assign particular work to employees in a par¬ 
ticular labor organization or in a particular 
trade, craft, or class rather than to employees 
in another labor organization or in another 
trade, craft, or class, unless such employer is 
failing to conform to an order or certifica¬ 
tion of the Board determining the bargaining 
representative for employees performing such 
work: Provided, That nothing contained in 
this subsection (b) shall be construed to make 
unlawful a refusal by any person to enter upon 
the premises of any employer (other than his 
own employer), if the employees of such em¬ 
ployer are engaged in a strike ratified or ap¬ 
proved by a representative of such employees 
whom such employer is required to recognize 
under this Act; 
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(5) To require of employees covered by an 
agreement authorized under subsection (a) (3) 
the payment, as a condition precedent to be¬ 
coming a member of such organization, of a 
fee in an amount which the Board finds ex¬ 
cessive or discriminatory under all the circum¬ 
stances. In making such a finding, the Board 
shall consider, among other relevant factors, 
the practices and customs of labor organiza¬ 
tions in the particular industry, and the wages 
currently paid to the employees affected; and 

(6) To cause or attempt to cause an em¬ 
ployer to pay or deliver or agree to pay or 
deliver any money or other thing of value, in 
the nature of an exaction, for services which 
are not performed or not to be performed. 

* * * * * 

Representatives and Elections 

Sec. 9. (a) Representatives designated or 
selected for the purposes of collective bargain¬ 
ing by the majority of the employees in a unit 
appropriate for such purposes, shall be the 
exclusive representatives of all the employees 
in such unit for the purposes of collective bar¬ 
gaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employ¬ 
ment: * * * 

(b) The Board shall decide in each case 
whether in order to assure to employees the 
fullest freedom in exercising the rights guar¬ 
anteed by this Act, the unit appropriate for 
the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or 
subdivision thereof: * * * 

(c) (1) Whenever a petition shall have been 
filed, in accordance with such regulations as 
may be prescribed by the Board— 

(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num- 
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ber of employees (i) wish to be represented 
for collective bargaining and that their em- 

" ployer declines to recognize their representative 

as the representative defined in Section 9 (a), 
or (ii) assert that the individual or labor 
organization, which has been certified or is 
being currently recognized by their employer as 
the bargaining representative is no longer a 
representative as defined in Section 9 
(a); * * * 

* * * * * 

the Board shall investigate such petition and 
if it has reasonable cause to believe that a 

► question of representation affecting commerce 
exists shall provide for an appropriate hearing 
upon due notice. Such hearing may be con¬ 
ducted by an officer or employee of the regional 
office, who shall not make any recommenda¬ 
tions with respect thereto. If the Board finds 

* upon the record of such hearing that such a 

question of representation exists, it shall di¬ 
rect an election by secret ballot and shall 
certify the results thereof. 

(2) In determining whether or not a ques¬ 
tion of representation affecting commerce 

► exists, the same regulations and rules of de¬ 
cision shall apply irrespective of the identity 
of the persons filing the petition or the kind 
of relief sought and in no case shall the Board 
deny a labor organization a place on the ballot 
by reason of an order with respect to such 
labor organization or its predecessor not issued 
in conformity with Section 10 (c). 

(3) No election shall be directed in any 
bargaining unit or any subdivision within 
which, in the preceding twelve-month period, 
a valid election shall have been held. Em¬ 
ployees on strike w T ho are not entitled to re¬ 
instatement shall not be eligible to vote. In 
any election where none of the choices on the 
ballot receives a majority, a run-off shall be 
conducted, the ballot providing for a selection 
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between the two choices receiving the largest 
and second largest number of valid votes cast 
in the election. 

* * * * * 

(d) Whenever an order of the Board made 
pursuant to Section 10 (c) is based in whole or 
in part upon facts certified following an inves¬ 
tigation pursuant to subsection (c) of this sec¬ 
tion and there is a petition for the enforce¬ 
ment or review of such order, such certification 
and the record of such investigation shall be 
included in the transcript of the entire record 
required to be filed under Section 10 (e) or 10 
(f), and thereupon the decree of the court en¬ 
forcing, modifying, or setting aside in whole 
or in part the order of the Board shall be made 
and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 

(e) [(1) Upon the filing with the Board 
by a labor organization, which is the represent¬ 
ative of employees as provided in section 9 
(a), of a petition alleging that 30 per centum 
or more of the employees within a unit claimed 
to be appropriate for such purposes desire to 
authorize such labor organization to make an 
agreement with the employer of such employees 
requiring membership in such labor organiza¬ 
tion as a condition of employment in such unit, 
upon an appropriate showing thereof the 
Board shall, if no question of representation 
exists, take a secret ballot of such employees, 
and shall certify the results thereof to such 
labor organization and to the employer. 

(2) Upon the filing with the Board, by 30 
per centum or more of the employees in a bar¬ 
gaining unit covered by an agreement between 
their employer and a labor organization made 
pursuant to section 8 (a) (3) (ii), of a peti¬ 
tion alleging they desire such authority to be 
rescinded, the Board shall take a secret ballot 
of the employees in such unit, and shall certify 
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the results thereof to such labor organization 
and to the employer.] 

1) Upon the filing with the Board, by 30 per 
centum or more of the employees in a bargain¬ 
ing unit covered by an agreement between 
their employer and a labor organization made 
pursuant to section 8 ( a ) (3), of a petition 
alleging they desire that such authority be 
rescinded, the Board shall take a secret ballot 
of the employees in such unit and certify the 
results thereof to such labor organization and 
to the employer. 

[(3)] {2) No election shall be conducted 
pursuant to this subsection in any bargaining 
unit or any subdivision within which, in the 
preceding twelve-month period, a valid election 
shall have been held. 

***** 

(f) No investigation shall be made by the 
Board of any question affecting commerce con¬ 
cerning the representation of employees, raised 
by a labor organization under subsection (c) 
of this section, [no petition under section 9 
(e) (1) shall be entertained] and no complaint 
shall be issued pursuant to a charge made by a 
labor organization under subsection (b) of sec¬ 
tion 10, unless such labor organization and 
any national or international labor organization 
of which such labor organization is an affiliate 
or constituent unit (A) shall have prior thereto 
filed with the Secretary of Labor copies of its 
constitution and bylaws and a report, in such 
form as the Secretary may prescribe, showing— 

(1) the name of such labor organization and 
the address of its place of business; 

(2) the names, titles, and compensation and 
allowances of its three principal officers and of 
any of its other officers or agents whose aggre¬ 
gate compensation and allowances for the pre¬ 
ceding year exceeded $5,000, and the amount 
of the compensation and allowances paid to 
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each such officer or agent during such 
year; * * * 

***** 

(h) No investigation shall be made by the 
Board of any question affecting commerce con¬ 
cerning the representation of employees, raised 
by a labor organization imder subsection (c) 
of this section, [no petition under section 9 
(e) (1) shall be entertained], and no complaint 
shall be issued pursuant to a charge made by 
a labor organization under subsection (b) of 
section 10, unless there is on file with the Board 
an affidavit executed contemporaneously or 
within the preceding tv’elve-month period by 
each officer of such labor organization and the 
officers of any national or international labor 
organization of which it is an affiliate or con¬ 
stituent unit that he is not a member of the 
Communist Party or affiliated with such party, 
and that he does not believe in, and is not a 
member of or supports any organization that 
believes in or teaches, the overthrow of the 
United States Government by force or by any 
illegal or unconstitutional methods. The pro¬ 
visions of section 35 A of the Criminal Code 
shall be applicable in respect to such affidavits. 

Prevention of Unfair Labor Practices 

Sec. 10. (a) The Board is empowered, as 

hereinafter provided, to prevent any person 

from engaging in any unfair labor practice 

(listed in Section 8) affecting commerce. This 

power shall not be affected by any other means 

of adjustment or prevention that has been or 

may be established by agreement, law, or other- 
* * * 

wnse. 

(c) * * * If upon the preponderance of the 
testimony taken the Board shall be of the 
opinion that any person named in the com¬ 
plaint has engaged in or is engaging in any 
such unfair labor practice, then the Board shall 
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state its findings of fact and shall issue and 
cause to be served on such jrerson an order 
requiring such person to cease and desist from 
such unfair labor practice, and to take such 
affirmative action including reinstatement of 
employees with or without back pay, as will 
effectuate the policies of this Act * * * 

(e) The Board shall have power to petition 
any circuit court of appeals of the United 
States (including the United States Court of 
Appeals for the District of Columbia), or if all 
the circuit courts of appeals to which applica¬ 
tion may be made are in vacation, any district 
court of the United States (including the Dis¬ 
trict Court of the United States for the District 
of Columbia), within any circuit or district, 
respectively, wherein the unfair labor practice 
in question occurred or wherein such person 
resides or transacts business, for the enforce¬ 
ment of such order and for appropriate tem¬ 
porary relief or restraining order, and shall 
certify and file in the court a transcript of the 
entire record in the proceedings, including the 
pleadings and testimony upon which such order 
was entered and the findings and order of the 
Board. Upon such filing, the court shall cause 
notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the 
proceeding and of the question determined 
therein, and shall have power to grant such 
temporary relief or restraining order as it 
deems just and proper, and to make and enter 
upon the pleadings, testimony, and proceedings 
set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of 
th Board. No objection that has not been urged 
before the Board, its member, agent, or agency, 
shall be considered by the court, unless the 
failure or neglect to urge such objection shall 
be excused because of extraordinary circum¬ 
stances. The findings of the Board with respect 
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to questions of fact if supported by substantial 
evidence on the record considered as a whole 
shall be conclusive. * * * 

(f) Any person aggrieved by a final order 
of the Board granting or denying in whole or 
in part the relief sought may obtain a review 
of such order in any circuit court of appeals 
of the United States in the circuit wherein the 
unfair labor practice in question was alleged 
to have been engaged in or wherein such person 
resides or transacts business, or in the United 
States Court of Appeals for the District of 
Columbia, by filing in such court a written 
petition praying that the order of the Board 
be modified or set aside. A copy of such peti¬ 
tion shall be herewith served upon the Board, 
and thereupon the aggrieved party shall file in 
the court a transcript of the entire record in 
the proceeding, certified by the Board, includ¬ 
ing the pleading and testimony upon which the 
order complained of was entered, and the find¬ 
ings and order of the Board. Upon such fil¬ 
ing, the court shall proceed in the same manner 
as in the case of an application by the Board 
under subsection (e), and shall have the same 
exclusive jurisdiction to grant to the Board 
such temporary relief or restraining order as 
it deems just and proper, and in like manner 
to make and enter a decree enforcing, modify¬ 
ing, and enforcing as so modified, or setting 
aside in whole or in part the order of the 
Board; the findings of the Board with respect 
to questions of fact if supported by substantial 
evidence on the record considered as a whole 
shall in like manner be conclusive. 

* * * * * 

2. The relevant portions of the National Labor 
Relations Board’s “Rules and Regulations, Series 6, 
as amended, and Statements of Procedure,” effective 
June 3, 1952 (12 Fed. Reg. 5656; 13 Fed. Reg. 4872; 
17 Fed. Reg. 4982), are as follows: 
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Rules and Regulations 

SERIES 6, AS AMENDED—PART 102 
***** 

Subpart B—Procedure Under Section 10 (a) 
to (i) of the Act for the Prevention of 
Unfair Labor Practices 

CHARGE 

Sec. 102.9 Who may file; withdrawal and 
dismissal. —A charge that any person has en¬ 
gaged in or is engaging in any unfair labor 
practice affecting commerce may be made by 
any person, provided that if such charge if 
filed by a labor organization, no complaint will 
be issued pursuant thereto, unless such labor 
organization is in compliance with the require¬ 
ments of section 9 (f), (g), and (h) of the 
act, within the meaning of section 102.13. * * * 
***** 

Sec. 102.13. Compliance with section 9 (/), 
( g ), and (h) of the act. —(a) For the purpose 
of these Rules and Regulations, compliance 
with section 9 (f) and (g) of the act means 
(1) that the Secretary of Labor has issued to 
the labor organization, pursuant to the rules 
of the Department of Labor, a letter showing 
that the labor organization has filed the ma¬ 
terial required under section 9 (f) and (g) of 
the act; and (2) that the labor organization 
has filed with the general counsel in Washing¬ 
ton, D. C., or with the regional director, either 
as part of the charge (or petition) or other¬ 
wise, the duplicate copy of such compliance 
letter; and (3) that the labor organization has 
filed with the general counsel or with the re¬ 
gional director for the region in which the pro¬ 
ceeding is pending or in which it customarily 
files cases, either as part of the charge (or 
petition) or otherwise, a declaration executed 
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by an authorized agent stating that the labor 
organization has complied with section 9 (f) 
(B) (2) of the act requiring that it furnish to 
all of its members copies of the financial re¬ 
port filed with the Department of Labor, and 
setting forth the method by which such com¬ 
pliance was made. 

(b) For the purpose of these Rules and 
Regulations, compliance with section 9 (h) of 
the act means in the case of a national or in¬ 
ternational labor organization, that it has filed 
with the general counsel in Washington, D. C., 
and in the case of a local labor organization, 
that any national or international labor organ¬ 
ization of which it is an affiliate or constituent 
body has filed with the general counsel in 
Washington, D. C., and that the labor organiza¬ 
tion has filed with the regional director in the 
region in which the proceeding is pending: 

(1) A declaration by an authorized repre¬ 
sentative of the labor organization, executed 
contemporaneously with the charge (or peti¬ 
tion) or within the preceding 12-month period, 
listing the titles of all offices of the filing 
organization and stating the name of the in¬ 
cumbent, if any, in each such office and the 
date of expiration of each incumbent’s term. 

(2) An affidavit by each officer referred to 
in subparagraph (1) of this paragraph, ex¬ 
ecuted contemporaneously with the charge (or 
petition) or within the preceding 12-month 
period, stating that he is not a member of the 
Communist Party or affiliated with such party, 
and that he does not believe in, and is not a 
member of or supports any organization that 
believes in or teaches, the overthrow of the 
United States Government by force or by any 
illegal or unconstitutional methods. 

(3) The term “officer” as used in subsection 
(2) hereof shall mean any person occupying a 
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position identified as an office in the constitu¬ 
tion of the labor organization; except, however, 
that where the Board has reasonable cause to 
believe that a labor organization has omitted 
from its constitution the designation of any 
position as an office for the purpose of evading 
or circumventing the filing requirements of 
section 9 (h) of the act, the Board may, upon 
appropriate notice, conduct an investigation to 
determine the facts in that regard, and where 
the facts appear to warrant such action the 
Board may require affidavits from persons 
other than incumbents of positions identified 
by the constitution as offices before the labor 
organization will be recognized as having com¬ 
plied with section 9 (h) of the act. 

***** 

Hear ings 

***** 

Sec. 102.44. Misconduct at hearing before a 
Trial Examiner or the Board; refusal of wit¬ 
ness to answer questions. —(a) Misconduct at 
any hearing before a Trial Examiner or before 
the Board shall be ground for summary ex¬ 
clusion from the hearing. 

(b) Such misconduct of an aggravated char¬ 
acter, when engaged in by an attorney or other 
representative of a party, shall be ground for 
suspension or disbarment by the Board from 
further practice before it after due notice and 
hearing. 

(c) The refusal of a witness at any such hear¬ 
ing to answer any question which has been ruled 
to be proper shall, in the discretion of the Trial 
Examiner, be ground for striking all testimony 
previously given by such witness on related 
matters. 

* * * * * 
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Subpart C—Procedure under Section 9 (c) 
of the Act for the Determination of Ques¬ 
tions Concerning Representation of Em¬ 
ployees 

Sec. 102.52. Petition for certification or de¬ 
certification; who may file; where to file; with¬ 
drawal. —A petition for investigation of a ques¬ 
tion concerning representation of employees 
under paragraphs (1) (A) (i) and (1) (B) 
of section 9 (c) of the act (hereinafter called 
a petition for certification) may be filed by an 
employee or group of employees or any indi¬ 
vidual or labor organization acting in their 
behalf or by an employer. A petition under 
paragraph (1) (A) (ii) of section 9 (c) of 
the act, alleging that the individual or labor 
organization which has been certified or is being 
currently recognized as the bargaining repre¬ 
sentative is no longer such representative (here¬ 
inafter called a petition for decertification), 
may be filed by any employee or group of em¬ 
ployees or any individual or labor organiza¬ 
tion acting in their behalf. When any such 
petition is filed by a labor organization unless 
such labor organization is in compliance with 
the requirements of section 9 (f), (g), and (h) 
of the act, within the meaning of section 
102.13. * * * 

***** 

Sec. 102.58. Introduction of evidence; rights 
of parties at hearing; subpenas .— * * * 

(d) (1) Misconduct at any hearing before a 
hearing officer or before the Board shall be 
ground for summary exclusion from the hear¬ 
ing. 

(2) Such misconduct of an aggravated char¬ 
acter, when engaged in by an attorney or other 
representative of a party, shall be ground for 
suspension or disbarment by the Board from 
further practice before it after due notice and 
hearing. 
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(3) The refusal of a witness at any such 
hearing to answer any question which has been 
ruled to be proper shall, in the discretion of the 
hearing officer, be ground for striking all testi¬ 
mony previously given by such witness on 
related matters. 

***** 


Subpart D—Procedure for Referendum Under 
Section 9 (e) of the Act 

***** 

Sec. 102.68. Hearing; posthearing proce¬ 
dure .—The method of conducting the hearing 
and the procedure following the hearing, in¬ 
cluding transfer of the case to the Board, shall 
be governed, insofar as applicable, by sections 
102.55 to 102.60, inclusive. 

***** 


STATEMENTS OF PROCEDURE—PART 101 


* * * * * 


Subpart B—Unfair Labor Practice Cases 

Under Section 10 (a) to (i) of the Act and 

Telegraph Merger Cases 

Sec. 101.2. Initiation of unfair labor practice 
cases .—The investigation of an alleged viola¬ 
tion of the National Labor Relations Act is 
initiated by the filing of a charge, which must 
be in writing and signed, and must either be 
notarized or must contain a declaration by the 
person signing it, under the penalties of the 
Criminal Code, that its contents are true and 
correct to the best of his knowledge and belief. 
The charge is filed with the regional director 
for the region in which the alleged violations 
have occurred or are occurring. A blank form 
for filing such charge is supplied by the regional 
office upon request. The charge contains the 
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name and address of the person against whom 
the charge is made and a statement of the facts 
constituting the alleged unfair labor practices. 
Any person may file a charge, but no complaint 
will be issued upon a charge filed by a labor 
organization unless that labor organization is in 
compliance with section 9 (f), (g), and (h) 
of the act. (See section 101.3, infra.) 

Sec. 101.3. Compliance with section 9 (/), 
{g), and (h) of the act .—If a charge (or 
petition) is filed by a labor organization, that 
labor organization and every national or inter¬ 
national labor organization of which it is an 
affiliate or constituent unit must have complied 
with section 9 (f) (b) (2) of the act. At the 
time of filing the charge (or petition) or prior 
thereto, or within a reasonable period of time 
thereafter not to exceed 10 days, the labor or¬ 
ganization must present the duplicate copy of 
a letter from the United States Department of 
Labor showing that it has filed the material 
required under section 9 (f) and (g) of the 
act and a declaration executed by an authorized 
agent stating the labor organization has com¬ 
plied with section 9 (f) (b) (2) and setting 
forth the method by which compliance was 
made. 

In addition, the labor organization and every 
national or international labor organization of 
which it is an affiliate or constituent unit must 
have complied with section 9 (h) of the act 
as follows: At the time of filing the charge 
(or petition) or prior thereto, or within a rea¬ 
sonable period not to exceed 10 days thereafter, 
the national or international labor organization 
shall have on file with the general counsel in 
Washington, D. C., and the local labor organiza¬ 
tion shall have on file with the regional director 
in the region in which the proceeding is pend¬ 
ing, or in which it customarily files cases, a 
declaration by an authorized agent executed 
contemporaneously or within the preceding 12- 


month period listing the titles of all offices of 
the filing organization and stating the names 
of the incumbents, if any, in each such office 
and the date of expiration of each incumbent’s 
term, and an affidavit from each such officer, 
executed contemporaneously or within the pre¬ 
ceding 12-month period, stating that he is not 
a member of the Communist Party or affiliated 
with such party and that he does not believe 
in, and is not a member of, nor supports any 
organization that believes in or teaches the 
overthrow of the United States Government by 
force or by any illegal or unconstitutional 
methods. 

In determining who is occupying an office 
and must, therefore, file an affidavit as an 
“officer,” the Board will normally rely upon 
the designation of offices appearing in the con¬ 
stitution of the labor organization. Where, 
however, the Board has reasonable cause to 
believe that a labor organization has omitted 
from its constitution the designation of any 
position as an office for the purpose of evading 
or circumventing the filing requirements of 
section 9 (h) of the act, the Board may require 
affidavits from additional persons. 

Whenever all the requirements have been 
met, the Board in Washington, D. C., or the 
regional director, whichever is appropriate, 
issues to the labor organization appropriate 
notice of such compliance. 

***** 

Subpart C—Representation Cases Under 
Section 9 (c) of the Act 

Sec. 101.16 Initiation of representation 
case .—The investigation of the question as to 
whether a union represents a majority of an 
appropriate grouping of employees is initiated 
by the filing of a petition by any person or labor 
organization action on behalf of a substantial 
number of employees * * *. * * * If the peti- 
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tion is filed by a labor organization, no investi¬ 
gation will be made of any question of repre¬ 
sentation raised by such labor organization 
unless such labor organization is in compliance 
with section 9 (f), (g), and (h) of the act. 
(See section 101.3, supra.) If a petition is 
filed by a labor organization or in the case 
of a petition to decertify a certified or recog¬ 
nized bargaining agent, the petitioner must 
supply, within 48 hours after filing but in no 
event later than the last day on which the 
petition might timely be filed, evidence of rep¬ 
resentation. Such evidence is usually in the 
form of cards authorizing the labor organiza¬ 
tion to represent the employees or authorizing 
the petitioner to file a decertification proceed¬ 
ing. • 

Sec. 101.17. Investigation of petition .— 
( a ) * * * The evidence of representation sub¬ 
mitted by the petitioning labor organization 
or by the person seeking decertification is 
ordinarily checked to determine the number 
or proportion of employees who have desig¬ 
nated the petitioner, it being the Board’s ad¬ 
ministrative experience that in the absence of 
special factors the conduct of an election serves 
no purpose under the statute unless the peti¬ 
tioner has been designated by at least 30 per¬ 
cent of the employees. * * * 

* # * * * 

3. The applicable portions of the Administrative 
Procedure Act (60 Stat. 237, 5 U. S. C., Secs. 1001 
et seq.) are as follows: 


DEFINITIONS 

Sec. 2. As used in this Act— 

(a) Agency.— “Agency” means each au¬ 
thority (whether or not within or subject to 
review by another agency) of the Government 
of the United States, other than Congress, the 


courts, or the governments of the possessions, 
Territories, or the District of Columbia. * * * 

* * * * * 

(d) Order and Adjudication. —“Order” 
means the whole or any part of the final 
disposition (whether affirmative, negative, in¬ 
junctive, or declaratory in form) of any agency 
in any matter other than rule making but 
including licensing. ‘*Adjudication” means 
agency process for the formulation of an order. 
* * * * * 

(g) Agency Proceeding and Action. — 
4 4 Agency proceeding” means any agency proc¬ 
ess as denned in subsections (c), (d), and (e) 
of this section. “Agency action” includes the 
whole or part of every agency rule, order, li¬ 
cense, sanction, relief, or the equivalent or de¬ 
nial thereof, or failure to act. 

• * * * * 

JUDICIAL review 

Sec. 10. Except so far as (1) statutes pre¬ 
clude judicial review or (2) agency action is 
by law committed to agency discretion— 

(a) Right of Review.— Any person suffering 
legal wrong because of any agency action, or 
adversely affected or aggrieved by such action 
within the meaning of any relevant statute, 
shall be entitled to judicial review thereof. 

* * * * * 

(c) Review able Acts. —Every agency action 
made reviewable by statute and every final 
agency action for which there is no other 
adequate remedy in any court shall be subject 
to judicial review. Any preliminary, pro¬ 
cedural, or intermediate agency action or rul¬ 
ing not directly reviewable shall be subject to 
review upon the review of the final agency 
action. Except as otherwise expressly required 
by statute, agency action otherwise final shall 
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be final for the purposes of this subsection 
whether or not there has been presented or 
determined any application for a declaratory 
order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule 
and provides that the action meanwhile shall be 
inoperative) for an appeal to superior agency 
authority. 

# * * * * 
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Statement of Questions Presented 

In the opinion of appellees the questions presented are: 

1. Whether the NLRB has the power under Section 9(h) 
of the Labor Management Relations Act, 1947, to determine 
for itself the truth of the affidavits which are required 
thereunder. 

2. Whether the Board may undertake to decomply a 
union which has concededly met all of the filing require¬ 
ments of the Act upon a proposed finding that there is rea¬ 
sonable doubt as to the truth of the affidavits, such doubt 
arising solely from the refusal of the affiants to file state¬ 
ments, affidavits or reports which are not required by the 
Act. 

3. Whether the District Court had jurisdiction to enjoin 
the Board’s action in excess of its statutory authority in 
view of the irreparable injury to appellees which was 
imminent. 
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Statement of the Case 

This is a consolidated appeal by the National Labor 
Relations Board, hereinafter called the Board, from identi¬ 
cal orders of the United States District Court for the Dis¬ 
trict of Columbia (Letts, D. J.), dated February 6, 1953, 
in three actions instituted, respectively, by United Elec¬ 
trical, Radio, and Machine Workers of America (UE), 
hereinafter called UE; by American Communications Asso¬ 
ciation, hereinafter called AC A; and by International Fur 
and Leather Workers Union of United States and Canada, 
hereinafter called IFLWU. The orders appealed from 
(J. A. 52-8, 95-100, 135-9) permanently enjoin the Board 
from requiring the officers of appellee unions to file any 
affidavits, questionnaires, or statements other than those 
required by section 9(f), (g) and (h) of the National Labor 
Relations Act as amended (Act of June 23, 1947, 61 Stat. 
136, 143, U. S. C. A. Title 29, Secs. 151, 159 et seq.), as 
a condition of compliance with the provisions thereof, or 
from penalizing any of appellee unions for the failure of 
their officers to comply with certain identical (except as 
to names and dates) Notices and Orders of the Board, 
hereinafter referred to as the Order, each dated December 
19, 1953, and served upon the appellees and several of 
their respective officers (J. A. 22-6, 73-7,114-8). On March 
13, 1953, this Court, on consent, granted a motion to con¬ 
solidate all three appeals. 

The opinion below (J. A. 48-52) is reported sub nom. 
United Electrical, Radio and Machine Workers of America 
{UE), et al. v. Herzog, et al., etc., at 110 F. Supp. 220. 
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I. The Provisions of the Act and the Applicable 
Rules of the Board 

By the provisions of the Labor Management Relations 
Act, 1947, labor organizations are entitled to file charges 
of unfair labor practices and to participate in represen¬ 
tation proceedings before the Board for the purpose of 
being designated as the bargaining representative of 
employees employed in an industry affecting commerce 
provided that they “comply” with certain filing require¬ 
ments of the Act. 

Sections 9(f) (g) and (h) of the Act (B. A. 63-4) set 
out the compliance requirements precisely and in detail. 
These provisions are summarized in the Board’s publica¬ 
tion “A Guide For Labor Organizations: ‘Compliance with 
Section 9(f), (g), (h) of Labor Management Relations Act, 
1947’ ”, certified copies of which have been filed with this 
Court (letter dated April 13, 1953, of A. Norman Somers, 
Esq. to Mr. Joseph W. Stewart, Clerk of the Court of 
Appeals). 

The filing requirements of section 9(f) and (g) are not 
involved in this case. 

Section 9(h) requires each officer of the labor organiza¬ 
tion to file a “non-communist affidavit”. The content of 
the affidavit is defined by section 9(h) as follows: 

“ • • • that he is not a member of the Communist 
Party or affiliated with such party, and that he does 
not believe in, and is not a member of or supports any 
organization that believes in or teaches, the overthrow 
of the United States Government by force or by any 
illegal or unconstitutional methods.” 

The section further provides that “the provisions of sec¬ 
tion 35A of the Criminal Code shall be applicable in respect 
to such affidavits”. 
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The forms of the affidavit, employing the statutory lan¬ 
guage, are provided by the Board (A Guide for Labor 
Organizations, at p. 18). 

The Board’s Rules and Regulations (Section 102.13) de¬ 
fine compliance under section 9(h) as follows: 

“(b) For the purposes of the regulations, comyiumce 
with section 9(h) of the Act meows (1) in the case of 
a national or international organization, that it has 

filed with the general counsel in Washington, D. C., 

• • • 

(2) An affidavit by each officer * • * stating that he 
is not a member of the Communist Party”, etc.* 

Compliance, thus achieved, is effective for one year, at 
the end of which time new affidavits are required to be 
filed. 


E[. The Events Giving Rise to the Proceeding 

The facts, as set forth in the respective complaints (J. A. 
4-18, 65-71, 106-112) are undisputed by the Board and are 
summarized below. 

a) Appellees 9 Compliance 

In 1949 the appellees UE and ACA, and in 1950, ap¬ 
pellee IFLWU, undertook to comply with the Act They 
filed the data required by section 9(f) and (g) and their 
respective officers filed section 9(h) affidavits with the 
Board, and have renewed such affidavits annually. The 
Board has annually acknowledged receipt of such affidavits 
and has acknowledged the compliance status of plaintiff for 
the forthcoming year. On October 30, 1952, the Board in 
a communication to UE stated that it would “consider the 
organization in compliance * * * under Section 9(h) until 


* Italics are supplied throughout, unless otherwise indicated. 
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September 8, 1953 * * • ” (J. A. 20). Similar communica¬ 
tions were sent to ACA, recognizing its compliance until 
June 10, 1953 (J. A. 72) and to IFLWU, recognizing its 
compliance until June 18, 1953 (J. A. 112-3). 


b) The Grand Jury Presentment 

On November 25,1952, a federal grand jury in the South¬ 
ern District of New York issued a “presentment” to the 
effect that certain officers of appellee unions, while they had 
affirmed that they had signed the section 9(h) affidavits 
which they had filed with the Board, had exercised their 
privilege under the Fifth Amendment before said grand 
jury with respect to the truth of such affidavits (UE Com¬ 
plaint, Ex. 7, J. A. 30-33). The grand jury returned no 
indictments but it recommended that the Board (1) with¬ 
draw the certifications of the unions concerned because of 
the assertion of the privilege by some of the officers, and 
(2) consider “the inclusion in each affidavit of a waiver 
by the affiant of his Fifth Amendment privilege with refer¬ 
ence to any question pertaining to the truth of his state¬ 
ments in the affidavit” (J. A. 32). 


In an ex parte proceeding, and at the request of the 
grand jury, the District Judge in New York to whom the 
presentment was handed up forwarded it to the Board, 
and later, at the request of the United States Attorney, 
entered an order forwarding the names of the witnesses 
referred to to the Board. 

UE and ACA immediately started a proceeding in the 
Southern District of New York to expunge such present¬ 
ment as unlawful. This application was granted, and on 
April 23, 1953, the District Court entered an order on an 
'opinion filed April 13, 1953, expunging the presentment 
from the records of the Court on the grounds that it was 
a usurpation of executive and administrative function and 
of legislative authority, and that it represented a violation 
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of the grand jurors’ oath and the rule of secrecy prescribed 
by Rule 6(e) of the Federal Rules of Criminal Procedure. 
In his opinion the District Judge, noting that the grand 
jury had returned no indictments, referred to the present¬ 
ment as a “foul blow” and akin to a “hit and run driver” 
{In re United Electrical, Radio and Machine Workers of 

America (U.E.) et al., etc., _F. Supp_, 31 L. R. R. 

M. 2072, N. Y. L. J. May 6, 1953, p. 1). 

c) Hie Order of the Board 

In the meantime, however, and while the application to 
expunge the presentment was sub judice in New York, the 
Board, on the basis of said presentment, made its Order 
on December 19, 1952.* The Order was issued ex parte 
and without prior notice. It ran to appellee unions and 
to eleven of their officers and directed that each officer 
(1) reaffirm each of the section 9(h) affidavits he had ever 
filed with the Board, and (2) state whether he had at 
any time since the filing of the first such affidavit been 
a member of the Communist Party or affiliated therewith, 
or been a member of any other proscribed organization. 
The Order provided that “the failure to file a timely answer 
(by a specified date) to each of these questions will result 
in a finding by the Board that there is reasonable doubt 
as to the truth and validity of your affidavit, and therefore 
in a declaration by the Board that [the respective organi¬ 
zation] is not in compliance with the filing requirements 
of Section 9(h) • • • ” (J. A. 23, 77, 116). 

The only basis of the Order recited therein, is the afore¬ 
said void presentment, and the Board conceded at the hear¬ 
ing below that except for such presentment, it had no reason 

* The order of the Board was adopted by a 3 to 1 vote. Chair¬ 
man Herzog dissented on the ground that the motion to expunge 
the presentment was pending in New York; Member Houston was 
not present. 


7 


to question the affidavits.* On December 23, 1952, plaintiff 
UE moved the Board for a hearing in respect to the Order 
and, pending such hearing and a determination made on 
the basis thereof, for the withdrawal of the Order. On 
December 25th, the Board denied this motion (J. A. 12). 

d) The Effect of Threatened Decompliance 

After having met the compliance requirements of the 
Act, appellee unions and many local unions chartered by 
them have from time to time participated in and won hun¬ 
dreds of representation proceedings before the Board. 
Accordingly they have been duly certified as the exclusive 
bargaining representative of workers in their respective 
jurisdictions and have entered into existing collective bar¬ 
gaining agreements with employers of such workers. 

Under the Board’s procedures, the status of such agree¬ 
ments would be instantly impaired should the Board hold 
appellees out of compliance, since, among other things, the 
Board would not then consider such agreements as a bar 
to rival representation proceedings, appellees’ outstanding 
certifications might be voided, and their existing collective 
bargaining agreements, governing the wages, hours and 
terms, and conditions of employment of hundreds of thou¬ 
sands of workers and the union security, dues check-off, and 
other rights and privileges of appellees as certified bargain¬ 
ing agents under the Act would be forthwith imperilled. 
Further, appellees would instanter be denied the right to 
participate in numerous pending election and unfair labor 
practice proceedings and would be barred from such pro¬ 
ceedings thereafter. 

* “Mr. Findling. * * * I don’t mean to say or imply that in pro¬ 
ceeding here the Board is relying or proceeding on information to 
cast doubt upon the compliance status of the plaintiffs that has come 
from any source except through the Judge of the Southern District 
of New York, who forwarded to us the presentment in question.” 
(Hearing minutes, SM p. 42). 




8 


III. The Proceedings Below 

Immediately upon the denial of UE’s motion for a 
hearing, appellees brought the instant actions on Decem¬ 
ber 31, 1952 for a declaratory judgment that the Board’s 
Order was illegal on the grounds that the Board could not 
establish conditions for compliance other than and in addi¬ 
tion to those provided by the Act, that the demand for ad¬ 
ditional and different affidavits as a condition of continued 
compliance was beyond the statutory power of the Board, 
that the Board had no power to inquire into the truth of 
the affidavits, that the Board was not justified in proceed¬ 
ing upon the basis of the presentment, and that the Board’s 
action in promulgating a self-executing Order of decom¬ 
pliance without notice and hearing was a denial of due 
process. Appellees also asked for an injunction restrain¬ 
ing the Board from proceeding with enforcement of its 
Order. The Board moved to dismiss on the ground that 
the District Court lacked jurisdiction and on the further 
ground that the appellees stated no claims warranting 
relief. 

The actions were consolidated and a hearing was had 
on January 5, 1953. In the course of the hearing, it was 
stipulated that, since there was no dispute as to the facts, 
the Court might issue final judgment. After argument, 
briefs were submitted. In a document entitled “Supple¬ 
mental Memorandum in Support of Its Motion to Disimss” 
filed some days after the argument, counsel for the Board 
for the first time stated, that despite the self-executing pro¬ 
visions of the Order, the Board would not “revoke the 
unions’ compliance status on the basis of answers or fail¬ 
ure to answer, without first giving plaintiffs an opportunity 
to be heard.” The Board’s original Order, however, was 
not rescinded nor amended and still remains in effect.* 

* In its brief to this Court the Board describes the proffered “hear¬ 
ing” as an opportunity to “protest” (p. 27) “whatever subsequent 
action, if any, the Board takes * * * predicated on the answers, or 
failure to answer” (p. 49). 
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On January 27, 1953, the District Court issued its deci¬ 
sion holding that in the light of the legislative history and 
the provisions of the Act, and of the uniform eourse of 
interpretation thereof, the Board had acted in excess of its 
authority in promulgating the Order because “the function 
of the Board with respect to the affidavits required by the 
Act are administrative only, and that the Board does not 
have authority to inquire as to the truth or falsity of the 
affidavits” (J. A. 50). 

Accordingly, the Board’s motions to dismiss were denied 
and appellees’ motions for a permanent injunction were 
granted, appropriate judgments being entered on Febru¬ 
ary 6,1953. 

Summary of Argument 

Congress provided, and deliberately, that the fact of 
filing the statutory non-Communist affidavit, subject to the 
sanction of Section 35A of the Criminal Code, should be 
sufficient for the Board, and the sole test of compliance. 
It provided that the Department of Justice, and not the 
Board, should investigate such affidavits and prosecute in 
case of falsity as and if necessary. 

This is plain from the face of the statute and from its 
legislative history. 

Under H. R. 3020 as first passed by the House, the test 
of compliance was a determination by the Board as to 
whether it “could reasonably be determined” that an officer 
of a union was a member of the Communist Party. In 
Conference this plan was fundamentally changed so as to 
deny the Board power to make this determination and, 
instead, to make the filing of affidavit that the officer is 
not a member the condition of compliance. Therefore the 
Board may not go behind the affidavit; only the Depart¬ 
ment of Justice in the administration of a criminal sanction 
may do so. 


The Board has heretofore consistently recognized its 
lack of power in this area. In its decisions, annual reports 
to Congress, and in testimony before Congress, it has 
always said that it has no authority to investigate the 
truth of such affidavits because the statute vests such 
authority only in the Department of Justice. Its regula¬ 
tions provide that compliance “means” filing. The Board’s 
present contention that it has “inherent” power to make 
such inquiry is a new theory created solely for this case. 
It is contradicted by the Act, the legislative history, the 
Board’s Regulations, decisions, Annual Reports, and testi¬ 
mony, and violates common sense. 

The untenability of the Board’s claim to “inherent” 
power is emphasized by the way in which it would exercise 
it. It has undertaken to prescribe conditions for compli¬ 
ance unauthorized by the Act and different therefrom. 
Thus it would decomply appellees if it administratively 
determines that there is a “reasonable doubt” about the 
truth of the affidavits; it would require an affidavit as to 
past membership as a condition of present compliance, and 
would also require affiants effectively to waive the statute 
of limitations and the privilege against self-incrimination 
as to all previously filed affidavits as a condition of present 
compliance. Thus the tests established by the Board are 
a usurpation of legislative function and a reincarnation of 
tests considered and rejected by Congress. 

The District Court had jurisdiction to enjoin this usurpa¬ 
tion of function and excess of statutory authority where, 
as here, immediate, far-reaching and irreparable injury 
would result. Hundreds of outstanding certifications and 
existing collective bargaining agreements covering hun¬ 
dreds of thousands of workers would instantly be imperiled 
by the Board’s imposition of the unauthorized sanction. The 
Board’s ambiguous and belated offer of a hearing as to the 
circumstances under which it would impose such sanction— 
in the face of its unequivocal and persistent assertion of 
its power to do so—is not an adequate substitute remedy. 
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POINT I 

The order was beyond the power of the Board. 

The language of Section 9(h) clearly shows the Congres¬ 
sional scheme to make the fact of filing of the affidavits suf¬ 
ficient for the purposes of compliance, subject to the crim¬ 
inal sanctions of section 35A of the criminal code if the 
affidavit be false. The requisite for compliance provided 
by the Act is that “there is on file” the non-communist affi¬ 
davit and the Board’s powers are limited to ascertainment 
of the fact of filing. Responsibility for investigation into 
and prosecution for false filing is the sole responsibility of 
the Department of Justice. The Act so provides. Section 
9(h) reads: 

“(h) No investigation shall be made by the Board 
* • • concerning the representation of employees, 
raised by a labor organization • • • and no complaint 
shall be issued pursuant to a charge made by a labor 
organization * # * unless there is on file with the Board 
an affidavit • • • that he is not a member of the Com¬ 
munist Party or affiliated with such party, * * *. The 
provisions of section 35 A of the Criminal Code shall 
be applicable in respect to such affidavits.” 

The legislative history of the Act also demonstrates that 
Congress deliberately chose to bar the Board from inquiry 
into the truth of the affidavits and assigned this function 
solely to the Department of Justice. 

The Board’s claim to “inherent” power to go behind the 
affidavits and investigate their truth is therefore untenable, 
since Congress deliberately excluded it from all functions 
in this area. Its claim to inherent power has resulted in 
an attempted legislation of new and different criteria for 
compliance than are provided by Congress, all of which 
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criteria were either fully considered and rejected by Con¬ 
gress or are unconstitutional. 

A. Congress deliberately denied to the Board the power to 
go behind Section 9(h) affidavits. 

In enacting the Taft-Hartley Act, Congress was aware 
of the possibility that false affidavits might be filed and 
fully considered the means of investigating them and pro¬ 
viding sanctions therefor. After debating various alterna¬ 
tives it decided that, as stated by Senator Taft, “an affi¬ 
davit is sufficient for the Board’s purposes” ( Congressional 
Record, Senate, June 12, 1947, p. 7002 ; 2 Legislative His¬ 
tory, Labor Management Relations Act 1625) since “the 
penal provisions of section 35A of the Criminal Code • • • 
are made applicable to the execution of such affidavits” 
(Congressional Record, Senate, June 5, 1947, p. 6604 ; 2 
Legislative History 1547). Congress therefore rejected 
proposals which had originally been made to empower the 
Board to determine the fact of Communist leadership of 
unions, and substituted a provision binding the Board by 
the fact of filing, but providing criminal sanctions, to be 
administered by the Department of Justice, for a false 
filing. 

As originally passed by the House, H. R. 3020, so far as 
material, provided as follows: 

“(9(f)(6). No labor organization shall be certified 
as the representative of the employees if one or more 
of its national or international officers, or one or more 
of the officers of the organization designated on the 
ballot taken under subsection (d) is or ever has been 
a member of the Communist Party or by reason of ac¬ 
tive and consistent promotion or support of the poli¬ 
cies, teachings and doctrines of the Communist Party 
can reasonably be regarded as being a member of or 
affiliated with such party, or believes in, or is or ever 
has been a member of or supports any organization 
that believes in or teaches, the overthrow of the United 
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States Government by force or by any illegal or un¬ 
constitutional methods.” (H. R. 3020, 80th Cong., 1st 
Sess., 1 Legislative History , at 190.)* 

Under this proposed legislation the Board would have 
had the right, on its own motion or at the instance of a 
party, to conduct an investigation into whether officers of 
labor unions were members of the Communist Party and to 
deny certifications if the Board determined that any officer 
of the union was a member of the Communist Party or 
could “reasonably be regarded” as such. 

The original Senate Bill as reported from Committee, 
had no provision similar to section 9(h) as it was finally 
enacted. The section as first passed in the Senate (see 
footnote this page) was added by amendment on the 
floor. The author of the amendment was Senator McClel¬ 
lan. The following colloquy between Senators McClellan 
and Ferguson illustrates that it was the intent of the then 
proposed legislation to empower the Board to inquire into 
the Communist Party membership of union officers: 

“Mr. Ferguson: How would such a matter (Commu- . 
nist leadership of a Union) be brought before the 
Board? What would be the procedure to bring the 
question before the Board? I find nothing in the 
amendment respecting how the question should be 
brought before the Board. 

* The bill as it passed the Senate was substantially similar: 

“(h) No labor organization shall be certified as the repre¬ 
sentative of the employees if one or more of its national or 
international officers, or one or more of the officers of the or¬ 
ganization designated on the ballot taken under subsection (c), 
is a member of the Communist Party or by reason of active 
and consistent promotion or support of the policies and doc¬ 
trines of the Communist Party can reasonably be regarded as 
being a member of or affiliated with such party, or believes in, 
or is a member of or supports any organization that believes in 
or teaches, the overthrow of the United States Government by 
force or by any illegal or unconstitutional methods.” 1 Legis¬ 
lative History, at 251. 
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Mr. McClellan: 7 think the Board could inquire into 
the matter upon its own volition. I do not think it would 
be necessary for the Board to inquire into the case of 
every officer, of course, but it would be like barring a 
Communist from working for the Government; when 
it wns discovered that an individual was a Communist, 
of course he could be discharged * * V’ Congressional 
Record, Senate, May 9, 1947, p. 5095; 2 Legislative 
History, 1435. 

The Conference Committee decisively altered this legis¬ 
lative scheme so as to strike from section 9(h) all provi¬ 
sions for Board inquiry in this area and to substitute in¬ 
stead the provision that there be “on file with the Board an 
affidavit • • • that he is not a member of the Communist 
Party * * *. The provisions of section 35A of the Criminal 
Code shall be applicable to such affidavits” (B. A. 64). 

In presenting the Conference Report to the Senate, Sen¬ 
ator Taft explained the change as follows: 

“Subsection 9(h) of the conference agreement em¬ 
bodies the principle of an amendment adopted when 
the bill was being considered on the floor of the Senate 
which would have prevented a labor organization from 
being eligible for certification if any of its local, na¬ 
tional, or international officers were members or affili¬ 
ates of the Communist Party or believed in or sup¬ 
ported organizations advocating the overthrow of the 
United States Government by force or any other illegal 
or unconstitutional methods. There was a similar pro¬ 
vision in the House bill, although the language was 
somewhat different. In reconciling the two provisions 
the conference took into account the fact that repre¬ 
sentation proceedings might be indefinitely delayed if 
the Board was required to investigate the character 
of all the local and national officers as well as the char¬ 
acter of the officers of the parent body or federation. 
The conference agreement provides that no certifica¬ 
tion shall be made or any complaint issued unless the 
labor organization in question submits affidavits exe¬ 
cuted by each of its officers and officers of its national 
or international body, to the effect that they are not 
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members or affiliates of the Communist Party or any 
other proscribed organization. The penal provisions 
of section 35A of the Criminal Code (U. S. C., Title 
18, sec. 80) are made applicable to the execution of 
such affidavits.” Congressional Record, Senate, June 
5, 1947, p. 6602; 2 Legislative History, 1542. 

Discussing the provision in debate, he said: 

“The Senate adopted an amendment which provided 
that no union could be certified if any of its officers 
were Communists. That seemed to us impracticable. 
With the agreement of all the conferees we provided 
that the union must file an affidavit that none of its 
officers are communists, or whatever the language may 
be. Otherwise, the way it was passed by the Senate, the 
whole certification might be tied up for months while 
determination was made as to whether a man was a 
Communist. Today it is provided that officers shall 
file statements to the effect that they are not Com¬ 
munists. If a man who files such a statement tells an 
untruth he is subject to the same statute under which 
Marzani was convicted last week. That seemed a fair 
modification to make, although it was not in the House 
bill.” Congressional Record, Senate, June 5, 1947, p. 
6604 ; 2 Legislative History, 1547. 

In an analysis of the bill, Senator Taft described the ef¬ 
fect of section 9(h) as follows: 

“Section 9(h): This provision making the filing of 
affidavit with respect to Communist Party affiliation by 
its officers a condition precedent to use of the processes 
of the Board has been criticized as creating endless 
delays. It was to prevent such delays that this provi¬ 
sion was amended by the conferees. Under both the 
Senate and House bills the Board’s certification pro¬ 
ceedings could have been infinitely delayed while it 
investigated and determined Communist Party affilia¬ 
tion. Under the amendment an affidavit is sufficient 
for the Board’s purpose and there is no delay unless 
an officer of the moving union refuses to file the affi¬ 
davit required.” ( Congressional Record, Senate, June 
12,1947, p. 7002; 2 Legislative History 1625. See also 
Senator Ball’s remarks, 93 Cong. Rec. A3232, 2 Legis¬ 
lative History 1627.) 




The intent of Congress to exclude the Board from action 
in this area is thus beyond dispute. 

B. The Board itself has recognized that the provisions of the 
Act deny it the power to make its proposed investigation. 

In construing and administering the Act the Board has 
heretofore consistently held that the provisions thereof 
bar it from inquiry as to the truth of the affidavits filed 
with it. Although it now argues that under the Act the 
Board is not required to investigate the truth or falsity of 
such affidavits, but that it has power to do so if it wishes, 
this is a new theory devised exclusively to justify the 
present Order. A full compilation of the many past ac¬ 
tions of the Board which contradict its present theory is 
unnecessary but the facts are clear. 

The Board’s Rules and Regulations make the filin g of 
the affidavit the sole test of compliance under section 9(h). 
(Compliance “means” filing [Sec. 102.13 B. A. 67-8].)* 
Its decisions have consistently been to the same effect on 
the ground that it has no authority to investigate the truth 
of such affidavits. 

In Alpert and Alpert, 92 NLRB 806, the employer chal¬ 
lenged the right of the Longshoremen’s Union to appear on 
the ballot, because Harry Bridges, one of its officers, had 
been convicted of perjury in denying membership in the 
Communist Party in connection with his application for 
citizenship. The Board held: 

“We have heretofore refused to go behind the affi¬ 
davits filed under the provisions of $ 9(h), stating that 

* By this regulation as well as by statute, the Board has no power 
to investigate further than the fact of filing. Once that fact is estab¬ 
lished (and it is admitted here) the Board must recognize the com¬ 
pliance of appellees. The regulation has the force of law and is as 
binding upon the Board as it is on others. United States ex rel. 
Ohm v. Perkins, 79 F. (2d) 533, 534 (CCA 2d 1935). It can only 
be changed prospectively. S.E.C. v. Chenery Corp., 332 U. S. 194, 
202 . 


neither the statute itself nor its legislative history 
authorize the Board ‘to investigate the authenticity or 
truth of the affidavits which have been filed’.” 

In Matter of American, Seating Co., 85 NLRB 269 (1949), 
one of the members of the Board argued that a section 
9(h) affidavit filed by an officer of the Furniture Workers 
Union should not be recognized by the Board because, when 
signing the affidavit, he had issued a press statement which, 
in the opinion of some, raised questions as to its truth. The 
majority of the Board differed, saying: 

“The intent of Congress is clear that this Board 
should not go behind the affidavits required to be filed 
under the provisions of $ 9(h), in order to ascertain 
their truthfulness.” (Italics in original.) 

The Board went on extensively to analyze the history and 
provisions of the Act in support of its assertions that it 
had no power to go into such an inquiry. 

In Matter of Craddock-Terry Shoe Cory., 76 NLRB 842, 
the Board said: 

“The provisions of $ 9(h) require only that there 
shall be on file with the Board affidavits executed by 
each officer.” 

In Matter of Sunbeam Corporation, 89 NLRB 469, the 
Board said that “it was the intention of Congress, in enact¬ 
ing $ 9(h), that the filing of affidavits be sufficient for the 
Board’s purposes” and that “all” questions concerning the 
truth or falsity of such affidavits were within the province 
of the Department of Justice. It said: 

“In advancing this contention [that the employer 
need not bargain with the union] the employer would, in 
effect, have us overrule our earlier decisions, in which 
we have held that it was the intention of Congress, 
in enacting $ 9(h), that the filing of affidavits be suf¬ 
ficient for the Board’s purposes, all questions of per¬ 
jury with respect to such affidavits being within the 
province of the Department of Justice.” 
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In a later case involving the same corporation (Matter 
of Sunbeam Corporation, 93 NLRB 1205), the Board re¬ 
enunciated this position. There respondent refused to bar¬ 
gain with the certified representative of its employees con¬ 
tending that the affidavits filed by it were false. Said the 
Board : 

“Respondents interpretation of the Act runs counter 
to the plain intent of Congress. When the amend¬ 
ments to the National Labor Relations Act were being 
considered, Congress showed abundant concern for the 
problem of communism in labor organizations. It 
chose to meet this problem, not by writing qualifier 
tions into the substantive or definitional portions of 
the Act, but by enacting the procedural requirements 
of Section 9(h). The question whether some persons 
filing the non-Communist affidavits required by that 
section have committed perjury was clearly intended 
by Congress to be the concern of the Department of 
Justice. Were the Board to take upon itself the task 
of deciding the truth or falsity of non-Communist affi¬ 
davits, it would be departing from the legislative plan.” 

Further, in its testimony before Congress and in its 
annual reports to Congress the Board has uniformly denied 
that the Act gives it any power to go behind the affidavits. 
As recently as March 18, 1952, Board Chairman Herzog, 
speaking for the entire Board, reiterated its position as it 
had been stated in American Seating Company, supra. 
Testifying before the Senate Subcommittee of the Commit¬ 
tee on Labor and Public Welfare he said: 

“The Labor Management Relations Act provides in 
essence, by section 9(h), that the facilities of the 
N.L.R.B. shall only be available to labor organizations 
whose officers have filed certain non-Communist affi¬ 
davits. Whatever the difficulties of this arrangement, 
it at least has spared the Board the intolerable and 
delaying administrative burden which would have been 
imposed under an earlier legislative proposal; that of 
having the Board itself determine, as part of every 
representation proceeding where the issue was raised, 
whether or not a particular labor organization had 
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Communists among its officers. Had this provision 
been enacted into law, the Board would have been 
inundated with litigation on an issue concerning which 
proof is singularly difficult to obtain, to the detriment 
of speedy disposal of cases which cry out for early 
employee recourse to the ballot box. 

“Instead, Congress imposed an obligation on labor 
union ‘officers’—with defining them in the statute—to 
take the affirmative step of foreswearing Communist 
affiliation. The theory evidently was that if these offi¬ 
cers’ refusal to sign affidavits deprived their constitu¬ 
ents of all the Board’s facilities, the spotlighting of 
that refusal would soon generate pressure from below 
to remove them from office. It was apparent from the 
outset that the N.L.R.B.’s sole function was to make 
certain that the necessary persons filed these affidavits, 
and that, once they had done so pursuant to the rules 
we adopted, we were to process their cases without in¬ 
quiring into the truth or falsity of the affidavits them¬ 
selves. Where such an issue arose, the Board’s statu¬ 
tory duty was only to refer the affidavit to the Depart¬ 
ment of Justice for investigation and possible prosecu¬ 
tion for perjury under the Criminal Code. We have 
made 55 such referrals since 1947.” Hearings before 
Senate Subcommittee of the Committee on Labor and 
Public Welfare, Communist Domination of Unions and 
National Security, p. 91. 

In fact, the Board through its Chairman vigorously op¬ 
posed any modification of its authority with respect to the 
affidavits. In that regard, Mr. Herzog testified before the 
Committee as follows: 

“We doubt, however, whether it would be advisable 
to modify the Board’s existing affirmative authority by 
conferring upon it, as suggested by some, the power 
and responsibility of determining whether a particular 
labor organization is in fact ‘Communist-dominated.’ 
As noted at the outset of this statement, Congress 
wisely spared the N.L.R.B. that task in 1947, although 
it had been imposed in earlier versions of that year’s 
legislation. We believe that it would be a mistake to 
change that approach today. There are two principal 




reasons: First, if this Board is expert in anything, it 
is in the area of collective bargaining. The field of 
subversive activities, where proof is notoriously dif¬ 
ficult to obtain, calls for a different sort of expertise 
and for special investigative techniques, not only un¬ 
familiar to our staff but inconsistent with the open- 
court procedures of a quasi-judicial agency.” Hear¬ 
ings before Senate Subcommittee, supra, at p. 94. 

Mr. Herzog emphasized this position in the following 
colloquy (Hearings at pp. 104-05): 

“Senator Humphrey. Let us just stop there for a 
moment Let us assume that the Board has reason 
to believe that an affidavit is not based upon fact, but 
is, as we put it, ‘fishy’. 

“Mr. Herzog. Yes. 

“Senator Humphrey. Then you refer that to the 
Department of Justice; is that right? 

“Mr. Herzog. Yes. 

“Senator Humphrey. During that interim period 
that the Department of Justice is examining the affi¬ 
davit and seeking information the evidence pertaining 
to its validity, does the Board extend to the union 
whose officers have filed the affidavit the privileges and 
the rights under the National Labor Relations Act? 

“Mr. Herzog: We certainly do, on the assumption 
that we assume still applies in America: that they are 
innocent until proven guilty.” 

In the same hearings before the Senate Subcommittee, 
N.L.R.B. General Counsel George J. Bott repeated the 
position stated by Chairman Herzog. Senator Hubert H. 
Humphrey, who conducted the inquiry, asked “what was 
the intent of the Congress under your interpretation of 
9(h)?” Mr. Bott answered: “The intent only that the 
affidavits be filed and as we are concerned that the National 
Labor Relations Board or the General Counsel not investi¬ 
gate the truth or falsity of the affidavits. That is very 
clear” (Hearings p. 114). 
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The same position has been taken by the Board in its 
annual reports. For example, in its Fourteenth ArmnaJ 

► Report, for the fiscal year ending June 30, 1949, the Board 
said, without distinguishing as it now attempts to do, be¬ 
tween an investigation on its own motion or an investiga- 

i* tion at the instance of a party that: 

“The Board has consistently held that it will not in- 

* vestigate the authenticity of truth of affidavits filed 
under § 9(h), as such investigations are by the statute 
made a function of the Department of Justice.” 

i 

And in its Sixteenth Annual Report, filed with Congress 
two weeks after the Order of December 19, 1952, the Board 

► again disavowed any power to go behind the affidavits, 
saying, at p. 48: 

“The Board, also during the 1951 fiscal year, had 
occasion to reaffirm its prior ruling that it would not 

r attempt to investigate the truth or falsity of non-Com- 

munist affidavits because the statute itself rests this 

** function and responsibility solely in the Department of 

Justice.” 

*• Thus the distinction now urged by the Board, in terms 

y of a power which it has to make the inquiry, to be exer¬ 
cised in its discretion, is untenable. It has no such power 
as it has recognized and restated over and over again. 

C. The Board has no inherent power in this area. 

4 The Board, recognizing the weakness of its claim to ex¬ 

press power to be derived from the legislative history and 
provisions of the Act, is relegated to place its main empha- 

* sis upon a claim to “inherent power to protect its processes 
from being abused” (p. 30 et seq.). This contention must 
fail in the light of the clear provisions of the Act, its legis- 

* lative history, the Boards Rules and Regulations, and its 

* numerous uniform decisions, reports, and testimony before 
Congress, all of which prove that Congress did not wish 
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the Board to exercise any powers in this area and chose 
instead to provide criminal sanctions against abuses of 
the Board’s processes by filing false affidavits. 

The present case does not involve the exercise of the 
Board’s quasi-judicial and administrative function in areas 
within its sphere; e.g., the determination of an appropriate 
bargaining unit, or whether unfair labor practices have 
been committed and, if so, the appropriate remedy. Those 
functions are plainly vested solely in the Board. They are, 
indeed, its function. 

This case involves the right of access to the Board. Con¬ 
gress has not vested in the Board the right to decide who 
shall or shall not have access to it as a complying party. 
Congress has itself prescribed the specific conditions for 
attaining a status of “compliance”. Consequently National 
Labor Relations Board v. Indiana and Michigan Electric 
Co., 318 U. S. 9, and the other cases cited by the Board 
(pp. 30-35) to the effect that it may decline to submit its 
processes to abuse, whatever validity they may have in 
areas within the Board’s function cannot support the 
Board’s claim to power in an area where Congress, inten¬ 
tionally, denied its power. 

Thus the Board has only the administrative function of 
determining whether the conditions fixed by Congress have 
been met. The Department of Justice has the function of 
administering the sanctions which Congress has provided 
for abuse of those conditions. As observed by the District 
Court below, the Grand Jury “could not confer investiga¬ 
tive powers upon the Board and its presentment should be 
referred to the Department of Justice” (J. A. 51). 

For this reason the Board’s distinction (p. 43) between 
“sanction” and “remedial action” which it draws from 
L. P. Stewart & Bros. v. Bowles, 322 U. S. 398, Pueblo of 
Santo Rosa v. Fall, 273 U. S. 315, Cooler v. O'Connor, 69 
App. D. C. 100, 99 F. 2d 135, has no relevance here. Con- 
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gress has deliberately denied the Board the power it 
asserts here, as the Board by regulation and decision 
has heretofore consistently acknowledged.* 

The Board’s claim that the District Court’s order en¬ 
joins it from the exercise of its power “to determine 
whether plaintiff unions were in compliance with the stat¬ 
utory prerequisites of Section 9(h)” (p. 2), eludes the issue. 
Appellee unions have met the statutory prerequisites for 
compliance. The Board recognized this when it issued cer¬ 
tificates of compliance to them. 

The Board’s argument, based entirely on a theory of 
“inherent” power asserted for the first time in connection 
with this Order, is therefore completely untenable. 

D. The Board’s claim of “inherent” power has led it to legis¬ 
late new and different criteria for compliance than were 
established by Congress. Such criteria had been consid¬ 
ered and rejected by Congress, or are unconstitutional. 

The divergence between the conditions for compliance 
which the Order establishes and the provisions of the Act 
further negates the Board’s claim to inherent power. The 
Order ignores the congressional plan and substitutes the 
Board’s own device instead. 

1. The Board’s Order would cancel compliance “if there 
is reasonable doubt as to the truth and validity” of the 

* The Board in its brief (pp. 41-42) raises questions concerning 
the validity of many of its current administrative practices. To 
consider each of these would involve us in extended discussion of the 
Board’s actions in situations not presented by this record. The valid¬ 
ity of those actions is not before this Court. “We know that a 
great many things go on administratively which have to be changed 
when administrative practices come up for judicial examination.” 

Goodrich, J., in MEBA v. NLRB (CA 3, 1953), _ F. 2d _, 

31 LRRM 2454, 2455. 
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affidavits (Order, J. A. p. 23).* This criterion, which is 
based upon the recommendation contained in the void pre¬ 
sentment, is, as was the presentment, a usurpation of leg¬ 
islative function. As shown above (pp. / 2-/ ^ ) Con¬ 

gress rejected H. R. 3020 which would have denied the 
Board’s processes to a union if any of its officers could 
‘‘reasonably be regarded” by the Board as a member of a 
proscribed organization. It substituted as the test of 
compliance the fact of filing, choosing to rely upon criminal 
sanctions should the affidavit be false. 

2. The Board, again adopting the recommendation of 
the void presentment, would per se create such a “reason¬ 
able doubt” from the assertion of the privilege. This would 
result in an unconstitutional inference of guilt from the 
claim of the privilege. Even Congress could not—and did 
not—create such an inference. No inference may be drawn 
from the claim of the privilege. 

Twining v. New Jersey, 211 U. S. 78; 

Spector v. United States, 193 F. 2d 102 (C. A. 9); 

Bitted v. United States, 87 App. D. C. 274, 184 F. 

2d 394; 

Wigmore, 3d Ed., Section 2272; 

Richardson on evidence, Section 609. 

* Although purportedly acting to determine whether “the falsity 
of such affidavits was established” (Board brief, p. 10), the Board, 
under the express terms of the Order, is not engaged in this en¬ 
deavor at all. It plainly states that it will decomply appellees upon 
its finding that there is “reasonable doubt” as to the truth of the 
affidavits and that such “reasonable doubt” will exist solely upon 
the basis of a refusal to answer. As noted earlier, the grand jury 
did not find probable cause to consider the affidavits false since it 
returned no indictments. It may be noted also that the Assistant 
Attorney General in charge of the Criminal Division of the Depart¬ 
ment of Justice recently testified before the Senate Committee on 
Appropriations that these affidavits had been under investigation for 
some time and that “I have looked at the UEW cases myself, and 
I recall statements in the FBI reports which are unusual in FBI 
reports such as ‘No evidence of Communist Party activities since 
execution of non-Communist oath’.” (Hearings before Subcom¬ 
mittee, Departments of State, Justice, Commerce and the Judiciary, 
Appropriations for 1952, Part I, pp. 163-4.) 
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“The constitutional privilege (against self-incrimi¬ 
nation) is a fundamental right and a measure of duty; 
l its exercise cannot be a breach of duty to the court.” 

Matter of Grae, 282 N. Y. 35.* 

3. Further, where Congress has provided that the filing 
of the affidavits be effective to maintain compliance for a 
year, the Board in the exercise of its “inherent” power 

* would require re-affirmation of the affidavits at the end of 
three months in the cases of UE and ACA, and six months 
in the case of IFLWTJ. If it can require them at such in- 

► tervals, it can require them at weekly and daily intervals 

► as well. 

4. The Board would also require a different form and 
a different content for the section 9(h) affidavit than Con¬ 
gress prescribed. Congress deliberately required only that 
an averment concerning present membership or affiliation 

r be made as the condition of compliance. 

r Even as adopted, the statutory affidavit was open to 
grave constitutional doubt (ACA v. Douds, 339 U. S. 382). 
The last two questions on each questionnaire, by requiring 
an oath as to past membership or affiliation as a condition 

► to current compliance, overstep the constitutional limits 

» and give the Order the characteristics of a bill of attainder. 

Weiman et al. v. Updegraff, 344 U. S. 183, decided Decem¬ 
ber 15, 1952; Cummings v. Missouri , 4 Wall. 277; United 

* Orloff v. Willoughby, 344 U. S. 873 and United States v. White, 

* 322 U. S. 694, 698, cited at page 51 of the Board’s brief, are not 

* in point. Orloff involved a review of the President’s refusal, in the 
exercise of his discretion, to grant a commission to one who had 

► asserted the privilege. Here, however, Congress has not given the 
Board a corresponding discretion since it has itself provided the 
specific conditions for the achievement of a compliance status. More¬ 
over the “privilege” rationale is not applicable with respect to the 

v right of access to the Board. ACA v. Douds, 339 U. S. 382. White 

k dealt with an improper claim of the privilege, which is not involved 

here. Here the Board proposes to penalize the appellee unions 
r because of the lawful assertion by some of their officers of their 
personal constitutional right. 


r 
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States v. Lovett, 328 U. S. 303. The Board should not be 
permitted thus lightly to expand the content of a statutory 
oath which itself has such tenuous constitutional validity. 

5. The Board’s actions violate the Congressional pro¬ 
vision and the public policy reflected from time immemorial 
in the statute of limitations. None of the appellees pres¬ 
ently hold a compliance status by reason of any affidavits 
filed prior to 1952. The section 9(h) affidavits are effective 
to maintain compliance only for one year. Prior affidavits 
are fwnctus ojftcio as far as the Board is concerned, al¬ 
though, if false, they subject the maker to prosecution 
within the three-year statute of limitations. 

The Board therefore has no right to require reaffirma¬ 
tion of an affidavit made in 1949 as a condition of compli¬ 
ance in 1953. If the Board can do so now, it can do so 
next year and every year, thereby effectively nullifying 
the statute of limitations and forever exposing the affiants 
to the danger of being called upon to meet ancient and stale 
charges when facts are obscure, memories dulled, and wit¬ 
nesses unavailable. The general objects of policy and 
morals inherent in the ancient doctrine of these statutes 
of repose are violated by this action. 

“In Bell v. Morrison, 26 U. S. 1 Pet. 351, Mr. Justice 
Story fully discussed the subject, and, after dwelling 
on the importance of giving the statute of limitations 
such support as to make it ‘what is was intended to he, 
emphatically, a statute of repose’ * # 

Shepherd v. Thompson, 122 U. S. 231, 30 L. ed. 1156 
at 1157. 

Consequently the Board is seeking to act legislatively, 
not administratively, in its effort to superimpose additional 
conditions over the statutory conditions fixed by Congress. 
Its Order legislates new, additional, and different con¬ 
ditions for compliance than the Act prescribes. 
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The comparison between the standards of the Order and 
the provisions of the Act demonstrates the invalidity of 

► the Board’s newly found theory of “inherent” power. Its 
assertion of such power has inevitably led to a conflict 
between its Order and the Act. The assertion of a power 

* denied by Congress and the establishment of new stand- 

► ards are both invalid. 

k 

POINT n 

The District Court has jurisdiction over this action. 

► 

* The District Court found that in issuing its Order, the 
Board had acted in excess of its power under the Act, that 
its enforcement would result in irreparable injury to ap- 

* pellees and that no remedy other than the injunctive re- 
f Hef sought was available. The Board did not dispute that 

the injury to appellees would be immediate, serious, and 
r far-reaching. Hence, as will be shown, a classic case for 
District Court jurisdiction was established. 

► The Board claims immunity from the general equity 
v jurisdiction of the courts “except where a substantial con¬ 
stitutional question is raised” (Board’s brief, p. 17). This 

r is clear error. The District Court has jurisdiction to en¬ 
join the action of an administrative agency made in excess 
of its statutory authority when irreparable injury will 
follow and when there is no other adequate remedy. 

* 

> The Supreme Court has said: 

* “When Congress passes an act empowering admin¬ 
istrative agencies to carry on governmental activities, 
the power of these agencies is circumscribed by the 
authority granted. This permits the courts to partici- 

Y pate in law enforcement entrusted to administrative 

i bodies only to the extent necessary to protect justici¬ 

able individual rights against administrative action 

* fairly beyond the granted powers. The responsibility 
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of determining the limits of statutory grants of au¬ 
thority in such instances is a judicial function entrusted 
to the courts by Congress by the statutes establishing 
courts and marking their jurisdiction * * *. Congress 
established courts to adjudicate cases and controver¬ 
sies as to claims of infringement of individual rights 
whether by unlawful action of private persons or by 
the exertion of unauthorized administrative action.” 
Stark v. Wickard, 321 U. S. 288, 309. 


“Administrative determinations must have a basis 
in law and must be within the granted authority. • • • 
An agency may not finally decide the limits of its statu¬ 
tory power. This is a judicial function.” Social Se¬ 
curity Board v. Nierotko, 327 U. S. 358, 369. 

This Court has on innumerable occasions made similar 
holdings. For example in Fleming v. Moberly Milk Prod- 
ducts Co., 82 App. D. C. 16,160 F. 2d 259, this Court said: 

“ • • • when a person affected concretely, substan¬ 
tially and irreparably by administrative action, com¬ 
plains that the action is in direct violation of a statu¬ 
tory prohibition, the courts have power to entertain 
the complaint, and if it is proved to be well founded 
in fact and in law, to enjoin the action.” 

The Board’s position is based in part on a faulty analysis 
of the statute and in part on a misreading of a handful of 
cases involving the jurisdiction of the courts over the Na¬ 
tional Labor Relations Board. 

The statutory scheme provides court review by the 
Court of Appeals of final orders of the Board made in un¬ 
fair labor practice proceedings. Where an adequate statu¬ 
tory method of review is provided, the courts, of course, will 
not permit alternative forms of review, as by a plenary 
suit in equity. Myers v. Bethlehem Shipbuilding Com¬ 
pany, 303 U. S. 41 and cases cited by the Board at 
page 18 of its brief. Orders of the Board made in repre¬ 
sentation proceedings are likewise not reviewable in a 
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District Court at the suit of an aggrieved employer because, 
as to him, such order is not final, and adequate review is pro- 

► vided by the statute through an unfair labor practice pro¬ 
ceeding. Norris, Inc. v-. National Labor Relations Board, 
85 App. D. C. 106, 177 F. 2d 26. And as the Board points 

k out there are certain matters which are by statute matters 

■ “of administrative discretion not subject to judicial review” 

. (Board’s brief, p. 19 and cases cited therein). 

The Order under consideration, however, was not made 
in an unfair labor practice proceeding nor in a representa- 

► tion proceeding pursuant to the Board’s statutory grant of 

► discretion. Nor does the statute make access to the Board 
“a matter of administrative discretion.” Congress has 
left the Board no discretion here. The Order is beyond 
the power of the Board and is not authorized by the Act 

^ at all. The responsibility for determining the limits of 
the statutory grant of function to the Board is a judicial 
and not an administrative one. Stark v. Wickard, 321 
^ U. S. 288. 

The only effort made by the Board to justify its posi- 

► tion appears in a single sentence on page 19 of its brief 
where appellant says: 

“Judicial review of representation and unfair labor 
r practice proceedings being precluded * * # a fortiori, 

a Board action preliminary to such proceedings is not 
subject to judicial review.” 

We do not understand that the Board’s present order is 
preliminary to either a representation or an unfair labor 
practice proceeding. On the contrary, if the Board’s Order 

► were to be carried into effect appellees would, so far as the 
Act is concerned, be declared outlaws and could not there¬ 
after become a moving party in either an unfair labor 

r practice or a representation proceeding. If appellees have 

i no remedy here, they have no remedy at all—a conclusion 

which the Board does not in its brief deny and which we 
* do not believe can be denied. 
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Thus, the Board’s position is, essentially, that because 
its Order is not authorized by the statute (and hence the 
statute provides no method of review), no Court has the 
right to review it. Thus, according to the Board, unlike 
the Social Security Board ( Social Security v. Nierotko, 327 
U. S. 358); the Secretary of Agriculture ( Stark v. Wickard, 

321 U. S. 288; Publicker Industries v. Anderson, 68 Fed. 
Supp. 532); the Office of Price Administration ( Fleming v. 
Moberly Milk Products Co., supra) ; the Maritime Com¬ 
mission ( Land v. Dollar, 330 U. S. 731); the National Re¬ 
covery Administration ( Johnson v. United States, 175 F. 
2d 612); the Post Office Department ( American School 
of Magnetic Healing v. Me Annuity, 187 U. S. 94); the 
Federal Radio Commission ( Federal Radio Commission v. 
Nelson Brothers Co., 289 U. S. 266); the Federal Communi¬ 
cations Commission ( F.C.C'. v. Pottsville Broadcasting Co., 
309 U. S. 134); the Selective Service Administration ( Estep 
v. United Stales, 327 U. S. 114,120-1); the Wage and Hour 
Administration {Addison v. Holly Hill Fruit Products, Inc., 

322 U. S. 607); the Interstate Commerce Commission 
{Yonkers v. United States, 320 U. S. 685); and the Secre¬ 
tary of the Interior {Red Canon Sheep Co. v. I ekes, 69 App. 
D. C. 27, 98 F. 2d 308; Ickes v. Fox, 300 U. S. 82), the 
National Labor Relations Board is not amenable to a 
suit in equity even when it acts in gross excess of its statu¬ 
tory authority.* 

The Board’s contention would set it up as an arbitrary 
power immune from judicial control in the exercise of extra- 
statutory power. There is no evidence that Congress in¬ 
tended to clothe the Board with such extraordinary im¬ 
munity and to deprive the District Court of its equity juris¬ 
diction. 

* The Board seeks to distinguish cases like the above in a footnote 
at page 20 of its brief where it is suggested that these cases apply 
only where the statute contains a specific prohibition against the 
administrative action under attack. Aside from the fact that this 
is a distinction without a difference, it is not accurate. In only a 
few of the cases cited was action taken against a specific prohibition. 
In most, the administrative action under attack is grounded upon 
general statutory language as in the present case. 
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POINT HI 

► 

The case presents a justiciable controversy. 

k The Order and the Board’s brief to this Court unequi- 
k vocably assert the power to go behind Section 9(h) affi¬ 
davits and to impose sanctions upon parties who refuse 
to submit to the exercise of such asserted power. As a 
consequence of this assertion of a non-existing power, 
appellees face the sanction of possible decompliance.* 

K The assertion of this power over appellees per se jeop¬ 
ardizes their compliance status. In the same sense the 
invalid assertion of power to limit chain broadcasting by 
the Federal Communications Commission per se jeop¬ 
ardized the agreements with the licensees in Columbia 
Broadcasting System v. United States, 316 U. S. 407, and 

* the invalid regulation against give-away programs jeop- 
r ardized the licenses of the Broadcast companies in 

American Broadcasting Company v. United States, 110 
Fed. Supp. 374 (D. C., S. D. N. Y., three-judge court, 1953). 

The unlawful assertion of power accompanied by the 

* threatened imposition of sanctions presents a justiciable 
r controversy when irreparable injury is imminent. Appel¬ 
lees are not required to wait until the sanctions are imposed 
before seeking relief. Cf. Panhandle Eastern Pipe Lines 
v. Public Service Commission, 332 U. S. 524; Chambers v. 

♦ While the Board now says (somewhat belatedly) that it will 
y hear appellees before it imposes any sanctions (Board’s brief, p. 53), 
this question is not reached. Since the Board does not have power 

* to go behind the affidavits or to impose any sanctions as to the 
circumstances under which it will impose them, the proffered hearing 
does not concern the basic issue in the case—the Board’s power 
to impose them at all upon the basis of its investigation of the 
affidavits. This is not a question of administrative discretion but 

k one of law on which only the courts can have the final word. Nor 
would hearing by the Board on the question of its power serve any 

* purpose in view of the Board’s continued assertion, made through¬ 
out this litigation, that it has such power. 


'r 
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Robertson, 87 App. D. C. 91 (1950), 183 F. (2) 144, rev’d 
on other grounds 341 U. S. 37. As the Supreme Court said 
in Columbia Broadcasting: 

“Such regulations have the force of law before their 
sanctions are invoked as well as after. When as here 
they are promulgated by order of the Commission and 
accepted conformity to them causes injury cognizable 
by a court of equity, they are appropriately the subject 
of attack.” 

Indeed, if anything, the Board’s action here presents an 
even clearer case of a justiciable controversy than was 
presented in Columbia Broadcasting, for here the Board 
has already indicated not only that it has the power under 
dispute but that it intends to impose the sanction of de¬ 
compliance upon the appellees should they refuse to ac¬ 
quiesce in such asserted power. In Columbia Broadcasting 
the Supreme Court held the Commission regulation jus¬ 
ticiable even though it was not certain that it would ever 
be enforced. Said the Court: 

“The regulations are not any the less reviewable 
because their promulgation did not operate of their 
own force to deny or cancel a license * • •. If an ad¬ 
ministrative order has that effect it is reviewable and 
it does not cease to be so merely because it is not 
certain whether the Commission will institute pro¬ 
ceedings to enforce the penalty incurred under its 
regulations for non-compliance.” 

To the same effect see Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath, 341 U. S. 126, 141, where the Court 
said: 


“We have long granted relief to parties whose legal 
rights have been violated by unlawful public actions 
although such action makes no direct demand upon 
them.” 

It has not been disputed—and indeed it cannot be—that 
the exercise of the power which the Board here asserts 


to investigate the truth of Section 9(h) affidavits would 
result in injury to the appellees which would be irreparable 
immediately and disastrous. Indeed, as the Supreme Court 
said in American Federation of Labor v. Watson, 327 U. S. 
582, the showing is one of 

“an imminent threat to an entire system of collective 
bargaining, a threat which if carried through will have 
such repercussions on the relationship between capital 
and labor as to cause irreparable injury.” 

The practical effect of the Board’s assertion of power 
here is to impose crippling blows upon appellees. A non¬ 
complying union is excluded from the ballot in represen¬ 
tation proceedings and may not file unfair labor practice 
charges under the Act. If, pursuant to Board processes, 
another union is certified, a non-complying union incurs the 
disabilities of Section 8(b)(4)(C) and Section 303(a)(3) 
and is forbidden economic pressures to bring about its own 
recognition. Certain strikes and boycotts are prohibited to 
non-complying unions by operation of Section 8(b) (4)(B), 
8(b)(4)(C) and 8(b)(4)(D) of the Act (see AC A v. Bonds, 
339 U. S. 382, 390. 

The obligation of an employer to bargain with a de- 
complied union, even if it already has been certified as 
the representative of a majority of its employees, is a 
matter of much doubt. Hundreds of outstanding certifica¬ 
tions and existing collective bargaining agreements estab¬ 
lishing the wages, hours and working conditions of hun¬ 
dreds of thousands of workers would be imperilled. The 
finances of the appellees and their local unions, depending 
in many cases upon existing check-off agreements, would 
be destroyed. Raids by rival unions would be encouraged 
and wholesale disruption of collective bargaining relation¬ 
ships will result. Since appellees represent over half a 
million employees, this will have an impact not merely 
upon the appellees but upon a substantial segment of 
industry. 


In Watson, supra, the Court was similarly faced with 
the question as to whether a controversy was ripe for 
adjudication. In taking jurisdiction the Court said: 

“Allegations are made that outlawry of closed-shop 
agreements will cause a disruption in production and 
the decimation of union membership. It is fair to say 
on a reading of the bill that from the viewpoint both 
of the appellant unions and the employers the disrup¬ 
tion in collective bargaining which would be occasioned 
by holding closed-shop agreements illegal would be 
so serious as to make it futile to attempt to measure 
the loss in money damages. The allegations certainly 
state a cause of action in equity no less clear than that 
sustained in Utah Fuel Co. v. National Bituminous 
Coal Commission, 306 U. S. 56, 59 S. Ct. 409, 83 L. Ed. 
483. The loss in bargaining position by the unions, 
the disruption of harmonious relationships between the 
union und the employers, the almost certain decrease 
in union membership—these are matters involving 
intangible values. Sec. 267 of the Judicial Code, 28 
U. S. C. par. 384, 28 U. S. C. A. par. 384, forbids the 
maintenance of suits in equity in the courts of the 
United States ‘in any case where a plain, adequate 
and complete remedy may be had at law. 7 But in view 
of the character of the intangible interests at stake, 
we cannot see how any remedy at law in the federal 
courts would be adequate. A legal cause of action in 
the federal courts, which involves the point, may be 
slow in developing. Meanwhile, collective bargaining 
of the kind alleged to be permitted or secured by the 
National Labor Relations Act may be disastrously 
affected.” 

It is no answer to appellees to direct them to await the 
imposition of sanctions before taking legal action. When 
in Columbia Broadcasting case counsel for the Government 
made a similar suggestion the Court said, in language which 
might have been written for this case: 

“[Such a proceeding] would come too late to save 
appellants from the injury wrought by the outlawry of 
its contracts.” 
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And Mr. Justice Frankfurter, in his concurring opinion in 
the Joint Anti-Fascist Refugee case said: 

“If the ultimate impact of the challenged action on 
petitioner is sufficiently probable and not too distant 
and if the procedure by which the ultimate action may 
be questioned is too onerous or hazardous, ‘standing’ 

is given to challenge the action at a preliminary state 

• • • » 

• 

As a matter of fact, the mere issuance of the Order 
immediately resulted in concrete and substantial injury 
to the appellees, long before sanctions were applied and 
prior even to the decision of the District Court herein. 
These proceedings cast a cloud on appellees’ right to their 
compliance status and to their present contracts. Pro¬ 
ceedings involving thousands of employees and their incor¬ 
poration under existing agreements establishing their 
wages, hours and working conditions were held up pending 
the District Court decision. The affidavit of David Scrib¬ 
ner, counsel to the UE, filed below, certified copies of which 
are lodged with the Clerk of this Court, states that in one 
case the Board refused to certify the union after it had 
won an election on the ground that the decompliance pro¬ 
ceedings were pending. In another case the Board with¬ 
held a decision in a pending matter solely because of the 
pendency of the decompliance proceedings. These steps 
were taken by the Board not only prior to the application 
of sanctions but in the face of a promise made to the 
District Court that the Board would do nothing to enforce 
its order pending decision on the motion for a permanent 
injunction. Even in the few weeks that lapsed between 
the issuance of the Board’s Order and the final order of 
the District Court the appellees suffered injury through 
uncertainty of their collective bargaining status, and indeed 
suffered direct financial loss in the inability to collect dues 
under check-off agreements. 

The Board would have appellees wait until the execu¬ 
tioner’s ax has fallen before taking action to prevent the 




execution. Such delays in adjudicating the issues in this 
case would serve no useful purpose and would result in 
most severe injury. 


CONCLUSION 

For the foregoing reasons we respectfully request that 
the orders appealed from be affirmed. 

David Scbibxer, 

Attorney for Appellee UE. 
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